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Background

The pace of mergers and acquisitions (M&A) as well as corporate
restructurings has been accelerating in various industries and areas in recent
years, among which, merging or splitting companies have been a very
common step. Early in August 2010, the State Council released Guofa
[2010] No. 27 (Circular 27) to promote the mergers of companies that have
comparative advantages, to enhance company merges across regions and
overseas, to support outbound investments, to encourage large-sized
companies grouping and to speed up the upgrade of industrial structure in
China market. Nevertheless, Circular 27 did not provide any detailed
implementation rules but only served as a general guideline.

On 29 August 2011, the State Administration of Industry and Commerce
(SAIC), i.e., the authority in charge of company registrations at the central
government level, published a discussion draft of a new requlation on
business registration for company mergers, acquisitions and splits (the
“Discussion Draft") on its official website to solicit public opinion. The
Discussion Draft clarifies and reqgulates the rules regarding company forms,
registration types, capital requirements, etc., in the process of mergers and
splits. This Discussion Draft, as it indicates, only applies to domestic
companies (as detailed below). The solicitation for public opinion will be
closed on 12 September 2011. This issue of China Tax & Investment News
introduces the key features of the Discussion Draft and summarizes our
observations for your reference.
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Key features of the Discussion
Draft

The Discussion Draft provides the
following clarifications:

Scope of application

The Discussion Draft only applies to
mergers or splits among domestic
companies or those will be
converted into domestic companies
after mergers or splits. It is worth
noting that the Discussion Draft
does not apply to business
registrations for mergers among
Foreign Investment Enterprises
(FIEs) or business registrations for
FIEs' splits after which surviving
companies/newly established
companies are categorized as FIEs.
In other words, the Discussion Draft
is not issued for registrations of
companies which are categorized as
FIEs after merges or splits (the
detailed analysis will be introduced
in Our Observations).

Forms of mergers or splits

Mergers or splits among domestic companies

On the other hand, the "“Provisions for
Foreign Investors to Merge or Acquire
Domestic Companies"” which was
amended in 2009 (the “Foreign
Investor M&A Provisions”) applies to
M&A activities carried out by foreign
investors to merge and acquire
domestic companies in China, where
the "Provisions for Merger and Division
of FIEs" amended in 2001 (the “FIE
M&S Provisions™) applies to merger and
splits among Equity Joint Ventures
(EJV), Cooperative Joint Ventures
(CJV), Wholly Foreign-Owned
Enterprises (WFOE), Foreign
Investment Companies Limited by
Shares (FICLS) (hereinafter referred to
as “FIEs"™) as well as mergers between
FIEs and domestic companies to form a
new FIE (@among which, shares of
foreign investors should not be less
than 25% of the total equity after the
merger).

The table below illustrates forms of
merger or splits and the respective

applicable rules for your easy
reference:

Applicable rules

The Discussion Draft

The FIE M&S
Mergers among FIEs ..
Provisions
Merges between domestic companies and FIEs with
surviving or newly established companies categorized The FIE M&S
as FIEs after merges (foreign investor shareholding Provisions

shall not be less than 25% of the total equity)

Merges between domestic companies and FIEs with a
surviving or newly set up company categorized as
domestic company

The Discussion Draft

Foreign investors acquire domestic companies to form
new FIEs (no requirements for the portion of foreign
investor shares, however, a qualifying FIE which could
enjoy preferential treatments shall have no less than
25% of foreign investor shares)

The Foreign Investor
M&A Provisions

A split of a FIE with the a surviving or newly established

. . The Discussion Draft
company categorized as a domestic company.
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Definitions of mergers and splits

The Discussion Draft specifies the detailed forms of mergers and splits. In addition, the PRC Company Law, the FIE M&S
Provisions and Caishui [2009] No. 59 (Circular 59) all have respective definitions on mergers and splits. We summarize
these definitions below for your easy reference:

The Discussion The FIE M&S
Types . .
Provisions
A company absorbs A company accepts
Absorption another company and another company to

merger

existing entities are

A company is divided
into two or more
companies and the

divided remains in

Merger
Two or more
Consolidation
merger
FgEh
dissolved.
Split in-off .
AT Al company being
existence.
Splits

A company is divided
into two or more
companies and the

Split-up

the absorbed
company is dissolved.

companies combine
together for the
establishment of a
new entity, and the

merge into it and the
latter dissolved.

Two or more
companies combine
together for the
establishment of a new
entity, and the entities
involved in the merge
are dissolved.

A company is divided
into two or more
companies. The
company being divided
remains in existence
and one or more new
companies are
established.

A company is divided
into two or more
companies and the
company divided is

The PRC
Company Law

A company absorbs
another company and
the absorbed company
is dissolved.

Two or more companies
combine together for
the establishment of a
new entity, and the
existing entities are
dissolved.

All assets of a company
under a split shall be
divided among the
companies that
established after the
splits. While all liabilities
of the divided company
shall also be transferred
to the companies that
were established after
the splits.

Circular 59

A merger refers to a
transaction where one or more
enterprises (enterprises being
merged) transfer all of their
assets and liabilities to an
existing or newly established
enterprise (post-merger
enterprise) whereby the
shareholders of the enterprise
being merged would, in
exchange, receive equity
ownership rights in the post-
merger enterprise or non-
equity payments, and result in
a legal merger of two or more
enterprises.

Division refers to a transaction
where an enterprise
(enterprise being divided)
transfers all or part of its
assets to an existing or newly
established enterprise (post-
division enterprise) whereby
the shareholders of the
enterprise being divided would,
in exchange, receive equity
ownership in the post-division
enterprise or non-equity
payments, and result in a legal

company being

dissolved, and two or

divided is dissolved.

Company types after mergers and
splits

According to the Discussion Draft, the
surviving or newly established
companies after mergers or splits may
be registered as limited liability
companies or companies limited by
shares subject to the requirements
prescribed in the PRC Company Law.

Relevant requirements for the
registration

1. What is the timeframe for the
relevant registration?

According to the Discussion Draft,
the registration application for
merger and division should be
lodged after 45 days upon the
announcement made on
newspapers.

more companies are
newly established.

The applicants are allowed to apply
for de-registration, new company
establishment registration or
alteration at the same time.

Pursuant to the PRC Company Law,
for a merger or a split, the
companies involved shall enter into
an agreement and make a public
announcement on newspapers within
30 days after the resolution is made.
Meanwhile, the Administrative
Measures on Company Registration
released by the State Council in
2005 reiterates that other than the
required registration procedures for
the alteration; de-registration and
registration for establishment,
companies under mergers or splits
shall lodge the application for
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division of the enterprise being
divided.

registration; alteration or de-
registration within 45 days after
the announcement is made on
newspapers and submit relevant
contracts, board resolutions and
announcements; relevant licenses
and certificates together with
declaration on liabilities clearance
plan including redemption or
guarantee. Approval letters for
certain mergers or splits may also
be required.

In this respect, the time frame
requirement, i.e., 45 days upon
announcement, for de-registration,
newly establishment registration or
alteration stipulated in the
Discussion Draft, is consistent with
the previous rules.



2. Limitation on the amount of

registered capital and paid-in capital

For a surviving or newly established
company upon a merger, its
registered capital or paid-in capital
should be determined by the
amounts agreed on the agreement
but is limited to the sum of the
capital (or the paid-in capital) of all
companies before the merger. The
Discussion Draft also clarifies how to
determine the sum of registered
capital (or paid-in capital) of all
companies before mergers in cases
there are investments among
merged companies, i.e., the
corresponding registered capital (or
paid-in capital) of the investee
companies should be deducted from
the sum of registered capital (or
paid-in capital) of all companies
before the mergers.

For the surviving or newly
established companies upon a split,
the sum of registered capital (or
paid-in capital) of all companies after
the split shall be determined by the
amount agreed on the agreement
but is limited to the capital (or paid-
in capital) of the company before
the split.

. Shareholding ratio, share
subscription and paid-in capital
requirements

For the surviving or newly
established companies from mergers
or splits, the shareholding ratio,
share subscription and paid-in capital
of shareholders (founders) should be
stipulated in merger or split
agreements. If there are approval
requirements stipulated in relevant
laws, regulations or decisions of the
State Council in this regard, specific
approval would be required.

The Discussion Draft only
applies to mergers or splits
among domestic companies
or those will be altered as
domestic companies after
mergers or splits.

For a company whose registered
capital has not been fully paid up
before a merger or a split, the
surviving or the newly established
company should make up the capital
injection requirement according to
the timing prescribed for the
companies prior to the
reorganization.

. The transfer of branches or share

ownership

The Discussion Draft stipulates that
if a merged or a split company has
branches, the settlement plan of
such branches shall be indicated in
the relevant resolutions. In case
where it is stated that the branches
belong to the surviving or newly
established companies after the
merger or the split, only a name
alteration registration is required for
these branches.

By the same token, if a merged or a
split company holds shares of other
limited liability companies, the
settlement plan of such shares shall
be indicated in the relevant
resolutions. In case where it is stated
that the shares belong to the
surviving or newly established
companies after the merger or the
split, only equity share alteration
registration is required for such
shares. On the contrary, if it is noted
in the resolution that the share
ownership will be withdrawn, the
legal procedures for the relevant
share transfer and capital
investment should be completed
before the merger or the split.

Our observations

Scope of application

As aforesaid, the Discussion Draft
only applies to:

Mergers and splits between
domestic companies,

A split of a FIE with a surviving
or newly established company
categorized as domestic
company , and
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Mergers between domestic
companies and FIEs with a
surviving or newly set up
company categorized as
domestic company

In short, the Discussion Draft only
applies to business registrations for
mergers and splits after which the
surviving or newly established
companies are categorized as
domestic companies. Nevertheless,
there is no further explanation in the
Discussion Draft that whether the
“domestic companies” resulted from
mergers or splits also cover the
companies with less than 25%
foreign equity. However, the FIE
M&S Provisions indicated that it
applies to FIEs resulted from
mergers between FIEs and domestic
enterprises, while the FIEs has been
defined as those with no less than
25% foreign equity. Accordingly, it is
not unreasonable to conclude that
the Discussion Draft also applies to
those foreign invested companies
(post mergers and splits) with less
than 25% foreign equity.

Simultaneous de-registration,
establishment or alteration

registration

According to the current
"Administrative Regulations on
Enterprises Registration”, surviving
companies after mergers or splits
should apply for alteration
registration; companies dissolved
after mergers or splits should apply
for de-registration; companies newly
set up after mergers or splits should
apply for establishment registration.
Unlike previous requirements, the
Discussion Draft allows applicants to
make de-registration, new
establishment and alteration
registration simultaneously. Further,
the Discussion Draft indicates that as
for mergers and splits with multiple
registration authorities, it is the
registration authorities’ obligations
to coordinate and communicate with
each other to facilitate the process.
This statement would effectively
reduce the time cost of mergers and
splits.



However, the applicants applying for
de-registration, establishment and
alteration registrations at the same
time may also need coordination and
connection of different
governmental authorities. In the
absence of ajointly issued circular,
such simultaneous application may
face practical implementation
hurdle. For example, under a
consolidation merger, if the new
company is still in the course of
establishment, without transferring
the title of its assets, the original
company cannot be de-registered,
whilst its branches or subsidiaries
also cannot be transferred to the
new company as it has not been
officially established. Nevertheless,
if there is a transitional system
jointly developed by different
governmental authorities to provide
special treatment for such projects,
the above-mentioned simultaneous
process would be more feasible.

Flexibility in post-M&A capital

Unlike the regulations on mergers
and splits of FIEs, the Discussion
Draft allows the registered capital
(or paid-in capital) of a surviving or
newly established company from a
merger or a split to be determined by
the merger or split agreement.
However, the amount of registered
capital (or paid-in capital) of Post-M
Company cannot exceed the sum
capital of all merged companies.
Identically, the sum of registered
capital (or paid-in capital) of all Post-
S Companies cannot exceed the
amount of the company’s before the
split.

Interestingly, under the aforesaid
conditions, companies might be able
to share capital resources through
restructuring. For example, in the
process of a merger, Company A can
obtain 50% of equity interests of the
merged company while investing
80% of assets, as long as both
parties agree, the balance of the
investment of Company A could be
made in the form as share premium.

Further, for a company (Prior-M&S
Company) whose registered capital
has not been fully paid up before a
merger or a split, the registered
capital of the surviving or the newly
established company should be paid
in accordance with the timing
requirement originally prescribed. It
could be interpreted that if a
company has not fully paid its
registered capital, the underpaid
part could be made up by another
investor as long as it is stipulated in
the merger agreement. In a case
where it is impossible to reduce the
registered capital but the payment
deadline is approaching, mergers
between profit-making companies
with adequate cash and companies
with underpaid registered capital
could be a good option to fulfill
capital requirement without raising
extra funding.

Simplified procedures for
transfer of branches and share
ownership

The transfer of branches or shares in
business mergers or splits was not
clarified in previous regulations. In
practice, the registration procedures
vary in different locations. Some
local registration authorities
required that the branches or
subsidiaries should follow a full de-
registration and a new set-up
registration procedures. Apart from
time cost, it may lead to a series of
tax impacts. The Discussion Draft
indicates that the surviving branches
after mergers or splits or the shares
transferred during mergers or splits
only need alteration registration
after the mergers or splits, which is
definitely good news for companies
with lots of branches or subsidiaries.

As aforesaid, the Discussion Draft
stipulates that shares (e.qg., shares
of subsidiaries) involved in a merger
or a split only need an alteration
registration. In other words, it
should not be treated as a share
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transfer. In practice, more detailed
implementation rules may need to
be released to facilitate such
alteration registration so as to avoid
any misunderstandings, especially
from a tax perspective.

You can make a difference

The SAIC is open to collect public
opinions by 12 September 2011. This
would be a good opportunity for us to
get involved earlier and express our
opinions to the legislators of the
government. You may submit your
comments to the SAIC via the following
four channels:

Log on the SAIC website
(www.saic.gov.cn), enter into
"Public opinion solicitation system
for draft reqgulations” from the
"Public opinion solicitation on draft
regulations” section on the right
side of home page;

Send faxes to 010-68017816

Send emails to qyjzdc@saic.gov.cn;
or

Send mails to the following
address: No. 8 of East Sanlihe
Road, Xicheng District, Beijing,
Enterprise Registration Bureau of
SAIC (postal code: 100820)

Summary

With increased M&A activities recently,
the Chinese governmental authorities
have released many circulars to
regulate M&A activities. The Discussion
Draft mainly applies to the alteration,
de-registration and newly established
registration of domestic enterprises
resulted from mergers or splits. From
this point of view, registration related
to foreign enterprises should follow
other relevant circulars rather than this
one. For companies with M&A plans
ahead or have been in the course of
such activities, they should read this
draft thoroughly and understand
relevant requirements, including the
starting time of registration, the
requirements of registered capital, caps
of paid-in capital, proportion of
investment, subscription and paid-in
amounts of capital, so as to mitigate
potential risks.
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