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Executive summary 
 
This Tax Alert summarizes a recent ruling of the 
Authority for Advance Rulings (AAR) in the case of 
Siem Offshore Inc. (Taxpayer) [AAR No. 875 of 2010] 
on the issue of taxability of income from offshore 
activities connected with exploration of mineral oils 
under the Income Tax Laws (ITL) and under the India-
Norway Double Taxation Avoidance Agreement 
(DTAA). The AAR ruled that the Taxpayer, which was 
incorporated in the Cayman Islands but had its control 
and management in Norway, was eligible to the 
benefits of the DTAA from the date the control and 
management was established in Norway. The AAR also 
ruled that the Taxpayer would be taxable in 
accordance with the special provisions of the ITL as 
well as that of the DTAA dealing with taxation of 
income from activities connected with mineral oil 
exploration.  

 

Facts and contentions     
 

� The Taxpayer is a company incorporated in the 
Cayman Islands. It is the owner and operator of 
support vessels and is engaged in providing 
services for extraction of oil and gas. The 
Taxpayer has an integrated operation with offices 
in Norway, Brazil and the Cayman Islands. 
 

� In January 2010, the Taxpayer shifted its control 
and management to Norway with an intention to 
list in a stock exchange in Norway. It also obtained 
a tax residency certificate (TRC) from the Tax 
Authority in Norway.  

� In 2009, the Taxpayer formed a consortium with 
three other members and entered into an 
agreement with Oil and Natural Gas Corporation 
Ltd. (ONGC), an Indian company, for provision of 
bundled services for a deep water rig for a period 
of four years (Agreement).  
 

� Under the Agreement, ONGC was to make direct 
payments separately to each of the consortium 
members for the work done. The Taxpayer was 
required to provide sea logistics services which 
included: 
� Provision of marine logistics support for 

transportation of essential cargo, materials and 
personnel at the rig  

� Standby and rescue operations 
� Routine surveillance for safety and security 
� Any other field work as instructed by the operator, 

including statutory clearances from the 
government authorities  

 
� Under the ITL, taxable income of a non-resident 

from certain activities connected with exploration 
and exploitation of mineral oil is deemed to be 
10% of the gross receipts from such activities 
(presumptive taxation). 
 

� The Taxpayer made an application to the Indian 
Tax Authority for ascertaining the rate of 
withholding on income received by it from ONGC. 
The Tax Authority gave an order by treating the 
Taxpayer’s income as ‘fees for technical services’, 
requiring withholding at a rate of 10% on the 
gross amount, under the ITL.  
 

� The Taxpayer was of the view that its income 
would fall under the presumptive taxation regime 
of the ITL and that it was eligible to the benefits 

of the DTAA after January 2010 when it became 
a tax resident of Norway. The DTAA also contains 
special provisions dealing with taxation of 
offshore activities relating to mineral oil and gas 
exploration. Under the DTAA, the taxable income 
from such activities carried on in India is deemed 
to be 7.5% of the sums receivable. Furthermore, 
the tax that may be levied is limited to 50% of the 
tax which may otherwise be imposed in India. 
 

� The Taxpayer sought a ruling from the AAR on 
availability of DTAA benefits and on application of 
the special regime for taxation of oil and gas 
exploration activities under the ITL/DTAA.  
 

�  Before the AAR, the Taxpayer additionally 
contended: 
� Subsequent to the shares of the Taxpayer being 

listed in a stock exchange in Norway and 
managerial control being shifted to Norway, 
provisions of the DTAA would govern the taxability 
with effect from January 2010. Reliance was 
placed on the TRC obtained by the Taxpayer. 

� The gross receipts received by the Taxpayer from 
ONGC were inclusive of service tax. Under the 
terms of the Agreement and domestic laws in 
India, the obligation to pay service tax was on the 
service recipient i.e., ONGC. The Taxpayer 
received the service tax and paid it to the tax 
authorities on behalf of ONGC. Hence, the amount 
of service tax received on that behalf cannot be 
treated as income of the Taxpayer. 

 
� The Tax Authority contended that the gross 

receipts of the Taxpayer were in the nature of 
‘fees for technical services’ and such fees are 
specifically excluded from the presumptive 
taxation provisions of the ITL by a recent 
clarificatory amendment in the ITL. 
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� No specific comments were made by the Tax 
Authority on the applicability of the DTAA or the 
exclusion of service tax from the gross receipts 
from ONGC. 
 

AAR ruling 
 

 
� In terms of the Agreement, the services provided 

by the Taxpayer were in connection with 
extraction or production of oil and, hence, are 
covered by the presumptive taxation regime of 
the ITL. It is not ‘fees for technical services’ and, 
hence, the specific exclusion from presumptive 
taxation is not attracted.  
 

Applicability of the DTAA  
 

� In the absence of any dispute from the Tax 
Authority on the shift of managerial control of the 
Taxpayer to Norway, its subsequent listing on the 
stock exchange and validity of the TRC of Norway, 
the provisions of the DTAA would be considered. 
 

� In view of the specific provisions in the DTAA 
relating to taxation of offshore activities, income 
arising from such activities would be taxable in 
India. The taxable income would be determined at 
a rate of 7.5% of the sums receivable and the tax 
would be limited to 50% of the tax otherwise 
imposed in India.  

 
 
 
 
 

Service tax   
 

� Under the Agreement, the obligation of the 
service rests on ONGC. However, the domestic 
laws governing service tax clarify that it is the 
liability of the service provider (i.e., the Taxpayer, 
in the present case) to pay service tax. The 
provisions relied by the Taxpayer are with regard 
to deposit of tax and the same cannot dilute the 
obligation of the service provider.  
 

� Under the ITL, presumptive taxation is on a fixed 
percentage i.e., 10% of amount paid for the 
services rendered in connection with exploration 
of mineral oils. The provision does not speak of 
any deductions from such amount. The very 
object of introducing the above fiction is to avoid 
all complications in determining the liability of a 
taxpayer coming under those specific provisions.  
 

� Thus, service tax was held to be part of the 
consideration payable by ONGC to the Taxpayer. 

 
Comments 
 
This ruling confirms the applicability of a DTAA to an 
entity that is incorporated in one country but has its 
control and management in another, as long as the 
country in which the control and management is based 
accepts that entity as its tax resident. The ruling also 
recognizes that, for the computation of tax liability 
under a presumptive tax regime, the consideration 
agreed in the contract between the parties should 
form the basis and no deduction or adjustments are 
permitted from the same.  

A ruling by the AAR is binding only on the Applicant, in 
respect of transaction in relation to which the ruling is 
sought and on the Tax Authority, in respect of the 
Applicant and the said transaction. However, it does 
have persuasive value and the Courts in India, the Tax 
Authority and the appellate authorities do recognize 
the principles and ratio laid down by the AAR, in 
deciding comparable cases.  
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