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EY Transaction Tax Alert 

 

This alert summarises the guidelines issued by Ministry of 
Corporate Affairs to Regional Directors / Registrar of 
Companies in respect of scheme of arrangement / 
amalgamation under section 391 – 394 of the Companies Act 
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Executive Summary 
 
This alert summarizes the guidelines, dated 
26 July, 2011, issued by Ministry of Corporate 
Affairs, Government of India to the Regional 
Directors (‘RD’), Official Liquidator (‘OL’)  and 
Registrar of Companies (‘ROC’) in respect of 
scheme of arrangement / amalgamation under 
section (‘u/s’) 391 – 394 of the Companies Act, 
1956 (‘Cos Act’). 

 
Background 
 
Where any Scheme of Arrangement / 
Amalgamation u/s 391-394 of Cos Act is 
proposed and a petition for the same is filed 
before the High Court for its sanction, the High 
Court is required to serve a notice on RD (on 
behalf of Central Government), to provide their 
comments on the proposed scheme. 
 
It has been observed that various RDs follow 
different practices while sending comments to the 
High Courts.  
 
In order to rationalize the procedure to be 
followed by RDs, the Ministry of Corporate Affairs 
has issued guidelines (vide Circular No – 53 / 
2011) detailing: (a) certain steps and timelines to 
be adhered to by RDs and ROCs; and (b) the key 
matters to be included in the ROC and RD 

examination (provided as annexures to the 
circular). 
 
 

Key guidelines 
 
Applicability of the circulars 

 
► The guidelines specified in circular are issued 

to all RDs, OLs and ROCs and supersede all 
previous guidelines issued in this respect.  

 
 
Procedure along with relevant timelines 
 
► On receipt of notice from the High Court u/s 

394A of the Cos Act, the RD is required to 
make an entry in a register or in electronic 
form. 
 

► On receipt of notice the RD shall: 
 

Give Notice to Purpose Timelines 

ROC 
To seek their 
comments on 
the scheme 

Within 3 days of 
receipt of notice 

Law ministry / 
Assistant 
Solicitor 
General 

Nomination of 
an advocate 

Within 7 days of 
receipt of notice 

Company / 
Company’s 
Advocate 

Furnishing of 
information 
including, 

material of 
valuation report  

Within 5 days of 
receipt of notice 

► If the company has filed its petition for 
approval of the scheme electronically with 
ROC in form 61, then the concerned ROC is 
required to examine the matter and furnish its 
report within 7 days of the receipt of such 
form 61 or the receipt of communication from 
RD, whichever is earlier. Annexure 1 of the 
Circular sets out the issues that merits ROC’s 
examination (summarised below). 
 

► The RD shall finalize his report on the scheme 
within 7 days of the receipt of information 
from the company(ies). While doing so, the RD 
needs to examine the key matters set out in 
Annexure II of the Circular (summarized 
below) as well as take into consideration the 
ROC’s report.  
 

► The aforesaid Report needs to be filed with 
Court Registry in form of an affidavit, which 
needs to be signed by both the Standing 
Counsel of the case as well as the Law 
Ministry (local branch) for identification 
purpose. 
 
 The aforesaid signing process is required 

to be completed within 5 days of finalizing 
the affidavit. 
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Key issues to be examined by ROCs 
(provided in annexure I to the circular) 

 
► Filing position of the Company / (ies). 

 
► Investor grievances, if any. 
 
► Inspection / investigation / technical scrutiny 

pending against the Company. 
 

► Any prosecution pending. 
 

► The scheme of arrangement / amalgamation.  
 
 

Key issues to be examined by RDs 
(provided in annexure II to the circular) 
 
The RD should ensure that all requisite statutory 
procedure for supporting the schemes has been 
complied with.  Guidelines have prescribed list of 
issues that need to be examined by RD which 
inter-alia include the following: 
 
► Whether companies forming part of scheme, 

operates in sensitive sectors such as Defense 
Equipment Manufacturing / Insurance / 
Telecommunication etc.  If so, RD is required 
to examine that whether notice has been 
served on the concerned Regulatory 
Authorities / Ministry. 
 

►  In case of complicated legal / technical 
issues, RD is required to obtain opinion of Law 
Ministry/ Government Advocates. 

 

► Whether the share exchange ratio in the 
scheme is as per Valuation Report and as per 
general accepted accounting principles. 
 

► Whether Accounting Treatment clause in the 
scheme is as per Accounting Standard- 14 and 
in tune with the provisions u/s 211 3A / 3C of 
the Cos Act. 

 
► Whether the scheme attracts the provisions 

u/s 77 of Cos Act in respect of buy back of 
shares. 
 

► Whether any foreign entity is involved and if 
so necessary permission is obtained from 
Regulatory Authorities. 
 

► Whether any qualification has been made by 
the Statutory Auditor, and whether company 
has complied with the provision u/s 217(3) of 
the Cos Act.  Further, the RD report shall 
include his comment on how such qualification 
/ reservations of the Auditors have been 
complied with by the company. 
 

► Where a listed company is merging with an 
unlisted company RD shall ensure that share 
of unlisted company gets listed. 
 

► In case of a listed company, RD to comment 
on any substantial increase in the promoters 
holding.  
 

► RD is also required to comment on whether 
the scheme is prepared to circumvent any law 
in the garb of obtaining approval of the High 
Court.  In such a case, RD is specifically 

required to bring out his objection in his 
statement/report/affidavit irrespective of the 
fact whether Court accepts it or not. 

 
  

Our Comments 
 

► The Circular is an endeavour to bring 
rationalisation in RD and ROC procedures 
under the S.391-394 process, and lays out 
definitive timelines to be adhered by 
RDs/ROCs for submitting the report to the 
High Court against the notice served u/s 394A 
of the Cos Act.   

 
► It attempts to provide guidance with respect 

to the framework that can be used by 
RDs/ROCs for reviewing the schemes of 
arrangement / amalgamation. 

 
► The guideline inter alia seeks to lay emphasis 

on matters such as serving timely notices to 
the concerned regulatory authorities in case 
of scheme involving companies in sensitive 
sectors, scrutiny of the valuation forming part 
of the scheme and more active role of Law 
Ministry, including providing guidance on the 
technical / legal issues associated with the 
Scheme. 
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