Impact

warw. impactimeasureament.ao.in

Date : 17-May-2011

Edition : Mumbai

Page No.: 10 Page Name: n.a.

Size: 136.64 sq. cm

Sector: Banking and Finance

Circulation: 20000

AVE: INR 29119.21

Frequency: Daily

Tk

News monitored for: E&Y

i FINANCIAL EXPRESS

tal
Surabhi Marw:

Claim reliefon
hypothetical
taxamount

lobalisation is a reality and
Gwithitcomesthemuyementnf

employees around the world.
Due to differences in tax regimes
aroundtheworld and the dreaded fear
of double taxation, “income tax”
ringsalarmbellsfor amobilesmploy-
ee. Tocircumvent this, one must look
attaxequalisationand therelated hy-
pothetical tax and tax perquisite (tax
paid by the employer on behalf of the
employee).

Hypothetical taxreferstothe home
country taxof theemployee, which is
withheld from salary during the
tenure of the host country assign-
ment. Asthenamesuggests, theseare
not actual taxes to be deposited with
the revenue authorities. Instead, it
represents the amount that an em-
ployeewould have bornehad he or she
continued to work in his or her home
country. The home country salary is

SOME RULINGS HAVE
HELD THAT HYPOTHETICAL
TAX 1S NOT AN INCOME
ACCRUING IN INDIA AND
CAN BE CLAIMED AS
ADEDUCTION BY THE
EMPLOYEE FROMHIS
GROSS SALARY

reduced by ‘hypothetical tax’ to ar-
riveatthe ‘netsalary’,

For instance, consider an employ-
ee moving from Singapore to India,
withanannual salary of $2200,000,0n
which the tax incidence in Singapore
is S$40,000 (at 20% tax). Assuming
thereisnoother income taxable in In-

dia, his Indian tax burden on this in- |

comeis 5360,000(at 30 % tax). Now, un-
der tax equalisation, the employee
will continue to bear only $340,000 as

_ hypothetical taxes and the incremen-
- tal tax liability of $$20,000 for Indian
* taxies and the actual Singapore taxes

would be met by the company. Thus,
theemployeewould betaxindifferent
andhistax burden would belimited to
the hypothetical tax only.
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From a tax perspective, the ques-
tion is whether the hypothetical tax
constitutes income. Some past rul-
ings - for instance, the Mumbai In-
comeTax Tribunaljudgment (Javdev
HRaja)and therecent2009DelhiHigh
Courtjudgment(Dr PercyBatlivala)-
held that hypothetical taxisnotan in-
come accruing in India and can be
claimedasadeduction by theemploy-
eefrom his gross salary.

There are opposing views and
judgementson whether the hypothet-
ical tax is a set-off from the gross
salary or thetax perquisite.

While the above decisions and dis-
cussionsarerestrictedtothetaxtreat-
ment of hypothetical taxes in case of
individuais coming on assignment to
India, this concept also holds much
practical relevance in the case of out-
bound Indians. However; thisneeds to
be discussed and debated in view of
the stringent interest and penal laws
linked toemployer withholding.

s The writer is associate director, tax
andregulatoryservices, Ernst & Young
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