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Executive summary

On 28 October 2010, the Standing Committee of the National People's Congress
passed the People's Republic of China Social Security Law (the “Law"™) that will take
effect on 1 July 2011. Article 97 of the Law requires, for the first time, that foreign
nationals working in mainland China should participate in the PRC social security
system without the details on what types of social security foreign nationals are
obligated to contribute to, what kind of benefits foreigners can be entitled to, what
amount can be withdrawn by the foreigners in cases of termination of their PRC
employment, and what kind of relief will be available in cases of double contributions
due to foreigner's home country laws and regulations.

On 10 June 2011, the Ministry of Human Resources and Social Security (MOHRSS)
drafted the "Provisional Measures for the Expatriate Employees Making Social
Security Contributions in China (Discussion Draft)" (the “Draft Measures”) to
supplement the Law, and may be able to provide further details to address some of the
above-mentioned questions. The Draft Measures and its explanatory notes (in Chinese
only) were published on the website of the Legislative Office of the State Council
(http://www.chinalaw.gov.cn) for soliciting public opinion. The general public can
submit their opinions on or before 17 June 2011.

This issue of Human Resource & Tax Alert discusses the salient points of the Draft
Measures, which the Company executive overseeing the employment of expatriate
employees and foreigners currently working in mainland China should pay attention to.
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Salient points

1. Who are obliged to contribute

According to Article 97 of the Law and the Draft
Measures, both foreigners working in mainland China and
their employers should make social security contributions
to relevant authorities as designated by the MOHRSS.
“Foreigners working in mainland China" not only include
those directly employed by entities registered within
China in accordance with the PRC laws and regulations
(e.qg., FIEs, domestic enterprises, foundations, law firms,
accounting firms, etc.) but also cover foreigners who
signed employment contracts with overseas employers
and are seconded to work in branches or representative
offices (ROs) in China. For the latter case, instead of the
foreign employers, the relevant branches and ROs should
assume the role to make the employer’s portion of social
security contributions.

Individuals from Hong Kong SAR, Macau SAR and Taiwan
working in China should also participate in the PRC social
security system in accordance with the Draft Measures.

. What types of social security insurance are required under

the Draft Measures

Similar to Chinese nationals, foreigners working in
mainland China should contribute to the following social
security insurance:

Basic pension fund

Basic medical insurance
Work-related injury insurance
Unemployment insurance
Maternity insurance

For contribution rates of each type of social security in
Beijing, Guangzhou and Shanghai, please refer to the
Human Resource & Tax Alert issued on 7 January 2011.

According to the Law, housing fund is not part of the PRC
social security system. Therefore, the Draft Measures do
not give further insight on whether a foreigner working in
China will also be required to contribute to the housing
fund.
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. What types of benefits foreigners are entitled to

Foreigners participating in the PRC social security system
should be entitled to the same benefits as Chinese
nationals after meeting relevant requirements. It is not
uncommon, however, for expatriate employees
repatriate to their home countries after completing their
PRC assignments. Therefore, the Draft Measures allow
foreigners who leave mainland China before attaining the
prescribed retirement age either:

Retain their personal account balance of basic
pension fund in China and resume contribution during
their next PRC assignment; or

Elect to receive a one-time payment of their personal
account balance of the basic pension fund (i.e.,
exclusive of any employer's contribution) and
terminate their basic pension fund contribution
relationship with the PRC.

. Possible relief for double contributions to both home

country and mainland China

The Draft Measures stipulates that foreigners holding
citizenship of countries with which mainland China has
entered into bilateral or multi-lateral Totalization
Agreements could be exempted from contribution to
specific types of social security in accordance with the
relevant agreements. Currently, the PRC has entered
into Totalization Agreements with Germany and Korea.

. Other administrative measures

Foreigners working in the PRC will be assigned a social
security number that will be used nationwide when they
change their employment locations.

Foreigners who are entitled to Chinese social security
benefits when they have departed from mainland China
are obligated to provide a “Letter of Existence” (£ 7FiERR)
on an annual basis to Chinese authorities designated by
the MOHRSS. A more frequent submission of such proof
should be supplied upon request.
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Some views on the Draft Measures

The Draft Measures would definitely have an impact on both foreigners and their employers who are obligated to participate in the
PRC social security system after the Law comes into force next moth. In view of the current draft, certain modifications may be
helpful to mitigate concerns of both parties:

The Draft Measures only provide for foreigners to withdraw
the amount of basic pension fund contributed by
themselves in cases of early departure from mainland China
before attaining the retirement age. It remains silent on
whether they can withdraw their employers' contributions
to the basic pension fund which could be as high as 20%-
22% of three times of the city’s last year monthly average
salary (depending on provincial rules) . If employers factor
this additional cost in the salary revision of expatriate
employees due to all these new requlatory changes, it
would become not equitable if the expatriate are not
allowed to withdraw the portion contributed by employers
which were indeed coming out of their remuneration
packages. Thus, allowing them to withdraw the employer
portion as well would be more helpful.
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Similar to the basic pension fund, allowing foreigners to
withdraw their personal and employer contributions to
unemployment insurance would be reasonable as it is not
unusual for expatriate employees to terminate their PRC
employment before heading home. If in cases like this,
flexibility in granting unemployment insurance based on
prior contributions would be helpful to the individuals, and
equitable to the companies that made contributions.

The Law will come into force on 1 July 2011. It appears to
be possible that the Draft Measures would also take effect
concurrently with the Law. As the remuneration packages
of expatriate employees already working in mainland China
have already been agreed based on an assignment basis or
would be reviewed and revised on a 12-month basis, it
would be difficult for the employers and the expatriate
employees to suddenly take up all the additional costs for
contributing to the Chinese social security system. It would
therefore be valuable to allow a grace period (e.g., six
months) so that both parties can adjust themselves before
starting the actual contributions.



Next Step

The Draft Measures are open to the public for comments until 17 June 2011, which
is this Friday. The public can log on to the website http://www.chinalaw.gov.cn to

express opinions.

Whoever wishes to express their opinions on the Draft Measures should log on to the
above website to provide their comments (in Chinese only) for the government's
consideration as further modifications may be possible. We will pay close attention
to new developments on this subject and keep you posted.
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