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Tax deductibility of interest
paid on debt to refinance the
acquisition of participations
- Independent Fiscal Senate
redefines “interest” and
enhances tax deductibility

Under Art. 11/1/4 Austrian CIT Act interest paid on debt to refinance the
acquisition of participations has been tax deductible since 2005 (from
2011: limited to third party acquisitions). The Austrian tax authorities
are of the opinion (para. 1204 of Austrian CIT Guidelines) that the
interest deduction is only applicable for interest in the narrow sense of
the word and that other debt financing costs (e.qg. service fees, stamp
duties, etc.) are not tax deductible.

The Independent Fiscal Senate (IFS) disagreed in a recent ruling
(RV/1351-L/10 dated 16 November 2011) and defines interest in the
context with Art. 11/1/4 Austrian CIT Act as all payments provided by
the borrower to the creditor as consideration for the allocation and
utilization of capital. Hence, according to the IFS besides interest in the
narrow sense of the word also all other debt financing costs are tax
deductible (e.q. service fees and other payments to the creditor and/or
third parties such as brokers, notaries, lawyers etc.).

It must be considered that this ruling could still be subject to a possible
future appeal by Austrian tax authorities to the Austrian Administrative
Court.

Regardless of the definition of interest the Austrian Administrative Court
considers foreign exchange losses in connection with foreign-currency
loans as tax deductible arguing that there is no connection with the
refinancing source (VWGH 28. October 2009, 2008/15/0051), unless a
foreign exchange loss was agreed upon beforehand.
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Revised Bill 2012 amending
Austrian Tax Acts

The Revised Bill for amendments to the Austrian Tax Acts (“Budget-
begleitgesetz 2012") was approved by the Austrian Parliament and
published in the Federal Gazette on 07 December 2011

(BGBI. INr.112/2011).

As outlined in our International Tax Review No. 11/2011 published on
24 October 2011, the premium that can be claimed for certain
research & development (R&D) expenses was amended in 2010 leading
to anincrease in the premium for internal research projects and the
premium for research projects sourced out to research institutions
(outside research) from 8% to 10%. The premium for outsourced
research was limited to expenses not exceeding EUR 100.000,00 per
year.

The Draft Bill 2012 provided for the abolishment of that threshold.
However, the threshold of EUR 100.000,00 per year was reintroduced
in the Revised Bill 2012.

Recent decision of the Independent
Fiscal Senate: requirements for
invoices of small amounts
concerning VAT refund for EU-
businesses

According to a recent decision of the IFS (RV/0344-G/11 dated

19 September 2011) it is necessary for the acceptance of an
application for VAT refund by an EU-business via the portal of the
country of establishment that all specifications as stated in Article 8, 9
and 11 of the Directive 2008/9/EC are provided in the application.

According to IFS these specifications are also necessary for invoices of
small amounts (less than 150 EUR). Thus, the business has to state the
VAT-ID number of the supplier in the refund application also in case of
an invoice of small amount. Although under Art. 11 Austrian VAT law it
is not required to provide the VAT-ID number of the supplier on invoices
of small amounts, it is still possible that the VAT refund from invoices of
small amounts will not be granted for EU-businesses in the input VAT
refund process.

Further, the IFS states that it is not possible to combine invoices of
small amounts in one sequence number in the application for VAT
refund.
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International Tax Alert

Global Developments Beneficial ownership: A common term in search of a common
definition Read more

EU Developments EU Developments

The EU Commission issues its comments on the future of EU VAT
Read more
“Pragmatic coordination” of tax policies in the euro area
Read more
Netherlands corporate exit taxation provisions incompatible with
EU law - National Grid Indus BV case ' Read more

Country Updates Bel g ium

Corporate income tax measures embedded in draft 2012 Belgium
budget Read more

Brazil

Further details on Brazil's new IOF-derivatives law ' Read more
New changes to Brazilian tax regulations on foreign investments in
financial and capital markets ' Read more

Canada

Highlights from the Canada Revenue Agency 2010-11 APA
Program Report |- Read more

Holding corporations to incur additional costs as a result of QST
harmonization ' Read more

End the year with tax savings

Three-year limitation on dividend refunds

TFSAs - to the survivors may go the spoils

When is a gift a gift? McNamee v McNamee, 2011 ONCA 533

Read more

Cyprus

Settlement of tax liabilities '~ Read more

Czech Republic

Luncheon vouchers ... one day they'll be the death of us
Employeesin 2012 - a summary of the main changes we can
expect in January

Changes to the ways employers can meet their compulsory quota
of disabled employees

Indirect taxes in 2012

The transfer of a tax obligation in the case of construction work
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http://email-emeia.ey-vx.com/exchange-sites/438/5270/itr-nr.-13-2011/04-eu--ta--11-2011.pdf
http://email-emeia.ey-vx.com/exchange-sites/438/5270/itr-nr.-13-2011/belgium--ita--12-2011.pdf
http://email-emeia.ey-vx.com/exchange-sites/438/5270/itr-nr.-13-2011/brazil--its-i--15-12-2011.pdf
http://email-emeia.ey-vx.com/exchange-sites/438/5270/itr-nr.-13-2011/brazil--its-ii--15-12-2011.pdf
http://email-emeia.ey-vx.com/exchange-sites/438/5270/itr-nr.-13-2011/canada--ita--11-2011.pdf
http://email-emeia.ey-vx.com/exchange-sites/438/5270/itr-nr.-13-2011/canada--ta-14-12-2011.pdf
http://email-emeia.ey-vx.com/exchange-sites/438/5270/itr-nr.-13-2011/canada--tm-ey--12-2011.pdf
http://email-emeia.ey-vx.com/exchange-sites/438/5270/itr-nr.-13-2011/cyprus--tn--11-2011.pdf

Country Updates

Amendment to the Real Estate Tax Act - information from the

General Financial Directorate regarding paved areas

D-6

Tax reform 2013 heads for the Senate

Amendment to the Investment Incentives Act

News regarding international taxation

Judical window - they buyers obligation to pay VAT on a

contractual price

Judical window - losses from the operation of recreational facilities
Read more

Estonia

The Advocate General's opinion in the case C-39/10 (European
Commission versus Estonia)
Relevant judgment from the Supreme Court of Estonia
Changes in the Estonian GAAP since 1 January 2012
Calculation of average remuneration from 1 January 2012
Unemployment insurance premium and social tax minimum —
unchangedin 2012
Draft law to specify the Employment Contract Act and other
legislation on matters related to temporary agency work
Legal reserves and conversion of share capital into Euro

Read more

France

France's Draft 2011 amended finance bill: main proposed company
taxation measures ' Read more

France’'s Draft 2012 Finance Bill: expected transfer tax reform on
sale of shares ' Read more

Hong Kong

Interaction of requlatory change and financial services transfer
pricing in Asia ' Read more

Hungary

The new tax law including changes in terms of taxes and
contributions, adopted by Parliament, has been announced
Read more

India

Indian tax authorities issue favorable ruling on share transfer by

Mauritius resident ' Read more

Delhi HC rules on disallowance of expenditure incurred in relation

to exempt dividend income from shares held as “trading assets”
Read more

Bombay High Court rules on indexation benefit for gifted asset

from year of acquisition by previous owner ' Read more

Karnataka HC ruling characterizes payment for purchase of

shrink-wrapped computer program as royalty ' Read more
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http://email-emeia.ey-vx.com/exchange-sites/438/5270/itr-nr.-13-2011/france--ita--12-2011.pdf
http://email-emeia.ey-vx.com/exchange-sites/438/5270/itr-nr.-13-2011/france--ita--15-12-2011.pdf
http://email-emeia.ey-vx.com/exchange-sites/438/5270/itr-nr.-13-2011/hong-kong--ita--12-2011.pdf
http://email-emeia.ey-vx.com/exchange-sites/438/5270/itr-nr.-13-2011/hungary--eytn--11-2011.pdf
http://email-emeia.ey-vx.com/exchange-sites/438/5270/itr-nr.-13-2011/india--eyta--11-2011.pdf
http://email-emeia.ey-vx.com/exchange-sites/438/5270/itr-nr.-13-2011/india--eyta--11-2011-2.pdf
http://email-emeia.ey-vx.com/exchange-sites/438/5270/itr-nr.-13-2011/india--eyta--11-2011-3..pdf
http://email-emeia.ey-vx.com/exchange-sites/438/5270/itr-nr.-13-2011/india--ita--12-2011.pdf

Country Updates

AAR holds indirect transfer of Indian shares is taxable on grounds
of tax avoidance ' Read more
AAR rules on taxability of service fees under India-Netherlands
DTAA Read more
Unfavorable ruling issued on direct transfer of Indian shares

Read more
Indian High Court rules payment for purchase of shrink-wrap
software taxable as royalty ' Read more
Tax and Requlatory Focus December 2011 ' Read more

Indonesia

Indonesia amends transfer pricing regulations ' Read more

Ireland

Irish 2012 Budget announced ' Read more

Commencement of employment and incentive and seed capital
scheme Read more

Year-end tax considerations before 31 December 2011 ' Read more

Israel

Israel raises tax rates starting 2012 ' Read more

Italy

Italy issues regulations on tax step-up election on participations
Read more

Italy issues guidance on new rules concerning unlimited tax loss

carryforward ' Read more

Italy issues stricter rules on loss making companies ' Read more

News analysis: A breakthrough in the relationship between Italy’s

tax authorities, banks ' Read more

Japan

Japan releases 2012 tax reform outline ' Read more
Update on Japan's tax bills ' Read more

Latvia

Law on taxes and duties
Micro-enterprise tax return
Transfers to the state budget
Refund of overpaid VAT

EU case law Read more
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http://email-emeia.ey-vx.com/exchange-sites/438/5270/itr-nr.-13-2011/ireland--ta--12-2011.pdf
http://email-emeia.ey-vx.com/exchange-sites/438/5270/itr-nr.-13-2011/israel--ita--12-2011.pdf
http://email-emeia.ey-vx.com/exchange-sites/438/5270/itr-nr.-13-2011/italy--ita--11-2011.pdf
http://email-emeia.ey-vx.com/exchange-sites/438/5270/itr-nr.-13-2011/italy--ita--12-2011.pdf
http://email-emeia.ey-vx.com/exchange-sites/438/5270/itr-nr.-13-2011/italy--ita--12-2011-2.pdf
http://email-emeia.ey-vx.com/exchange-sites/438/5270/itr-nr.-13-2011/italy--its--12-2011.pdf
http://email-emeia.ey-vx.com/exchange-sites/438/5270/itr-nr.-13-2011/japan--ita-15-12-2011.pdf
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Country Updates

Lithuania

Value added tax

State Tax Inspectorate
Competition Law

Public procurement

Advertising

Railway transport

Ernst & Young library ' Read more

The Netherlands

New tax arrangement between Curacao and the Netherlands
Read more

Norway

Norwegian commissionaire does not create PE for foreign principal
Read more

Portugal

Portugal’'s Madeira International Business Center (MIBC) eliminates
withholding tax exemptions ' Read more

Portugal’'s Madeira regime: election to new regime required no
lather than 30 December 2011 ' Read more

Romania

Draft amendments to the Fiscal Code - Read more

Russia

Thin capitalization: the Presidium of the SAC sets a new precedent
on non-discrimination

Thin capitalization restrictions: Extension to loans from foreign
sister companies - the Courts reconsider

Non-discrimination vs. Russian thin capitalization rules: More
negative Court practice

Courts disallow costs invoiced by the foreign Head Office of a Law
Firm

Tax consolidation law enacted

Impact of the new transfer pricing regime on interest-free loans
Can renting a storage facility trigger a requirement to register for
tax?

Russia's accession to the WTO: Impact on customs tariffs and
foreign trade

Intra-group financing from Luxembourg: Year-end action required
German Treaty shopping rules violate the EC/EEC Treaty and
should be amended per the EU ' Read more
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http://email-emeia.ey-vx.com/exchange-sites/438/5270/itr-nr.-13-2011/portugal--ita--15-12-2011.pdf
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http://email-emeia.ey-vx.com/exchange-sites/438/5270/itr-nr.-13-2011/russia--tb--11-2011.pdf

Country Updates

Slovakia

System of payments to the financial authorities as of 1 January
2012 Read more

Amendment to the Slovak Income Tax Act and the Slovak Act on
Accounting were approved by the parliament ' Read more

Switzerland

New Japan - Switzerland protocol enters into force ' Read more

United Kingdom

UK Government issues draft Finance Bill 2012 legislation including
CFC reform and Patent Box proposals ' Read more

United States

Joint Select Committee on deficit reduction
Ways and Means Committee chairman unveils territorial tax
proposal
President's jobs stimulus package fails in Senate
Proposed regulations address taxation of foreign government
income under Section 892
New FIRPTA proposals would affect REITs
OECD proposed changes to commentary to model tax convention
regarding permanent establishments
US treaty withholding rates

Read more
Stock price changes may affect USRPHC determinations

Read more
IRS GLAM on liquidation of insolvent foreign sub: Not so glamorous
but very timely " Read more
Supercommittee fails deficit agreement deadline
More details emerge on ways and means territorial tax proposal
Proposed regulations address taxation of foreign government
income under Section 892
Proposed regs clarify rules for controlling domestic shareholders to
adopt, change accounting method or tax year on behalf of foreign
corporation
IRS issues UTP guidance and procedures to field employees and
managers

Read more
Treasury and IRS issue final regulations on disregarded entities and
conduit financing - Read more
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The global Ernst & Young organization is a
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all member firms of Ernst & Young Global
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About Ernst & Young's International Tax
services

Our dedicated international tax professionals
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proactive and truly integrated global tax
strategies that address the tax risks of today's
businesses and achieve sustainable growth. It's
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