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special issue

Decrease of a charter capital:
protection of creditors

On Amendments to Certain Legislative Acts of the Russian
Federation related to Remedies Available to Creditors
upon Decrease of a Charter Capital and Change of
Requirements to Commercial Organizations in the Event of
Discrepancy between the Net Asset Value and the Charter
Capital.

On 1 January 2012 the Federal law of 18 July 2011 No. 228-FZ “On
amendments to certain legislative acts of the Russian Federation related
to remedies available to creditors upon decrease of a charter capital and
change of requirements to commercial organizations in the event of
discrepancy between the net asset value and the charter capital”
(hereinafter - the “Law") will enter into force (except for certain
amendments). The Law introduces amendments to the Federal laws “On
joint-stock companies”, “On limited liability companies”, “On state
registration of legal entities and individual entrepreneurs”, “On

insolvency (bankruptcy)”.

These amendments changes current consequences of discrepancy
between the charter capital of a limited liability company (hereinafter -
the “LLC" or “Company”) and its net asset value and changes the
current remedies available to creditors upon decrease of a charter
capital.

The Law sets forth that if a LLC decreases its charter capital it shall
notify in writing a registration body about it within 3 days as well as
publish the information on this fact in mass media designated for
publishing of such information. The creditors of such an LLC still have
the right to demand from the Company early fulfillment of its obligations
and in cases when it is not possible the creditors can claim for
termination of obligations and seek for damages. However, such a right
of creditors is not unconditional. In a judicial proceeding the court is
entitled to dismiss the claim of a creditor under following circumstances:
a) the Company proves that the rights of the creditor have not been
violated as a result of a charter capital decrease and b) the provided
collateral is sufficient for fulfillment of obligations. Previously this
remedy was only available for joint-stock companies.
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The conditions for obligatory decrease of the charter capital have been
specified. The Law stipulates that where the net asset value is lower
than the amount of the charter capital as of the end of a financial year
following the second financial year (previously as of the end of the
second financial year) or each following financial year, at the end of
which the net asset value is lower than the amount of the charter
capital, the company has to decide on decrease of the charter capital or
on liguidation within 6 months after the end of the corresponding
financial year.

The Law sets forth special requirements to the content of an annual
report of an LLC in part related to net asset value. In particular the
annual report shall contain information about net asset value and
charter capital flow, analysis of the reasons that lead to decrease of net
assets and a list of measures to be taken to bring the net asset value in
compliance with the amount of the charter capital.

The Law also excluded a provision of the Federal law “On Joint-stock
Companies” stipulating an obligation of the board of directors
(management board) of a joint-stock company to quarterly approve a
report on valuation of net assets of a company.

The Law also envisages some additional remedies available for creditors
upon charter capital decrease or change of the net asset value. The
information on charter capital decrease and on change of the net asset
value should be introduced into the Unified Federal Register of
Information about Activities of Legal Entities (hereinafter - the
"Regqgister”). The Law provides for establishment of such a Register,
procedure for its formation and maintenance, rules for entering
information into it and requirements to such information. The Register
shall include the Unified Federal Register of Information about
Bankruptcy. The Register will be available in electronic form which
should allow for online updates of its content and easy access by
interested persons. The provisions of the Law regarding the Register
should enter into force on 1 January 2013.
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MHdopMaumsa, copepxallasnca B HacToswwen ny6ivKauumu, npeaHasHayeHa WCKMYUTENbHO AN O6Lero 03HAaKOM/EHUS U He MOXeT
CNYXUTb OCHOBAHMEM AN OCYLLECTB/IEHUS KaKUX-NM6o [AeWCTBUA WM OTKasa OT AeicTBUA. lMpUMeHeHWe 3aKOHOAATENbHbIX M
HOPMAaTMBHBIX AKTOB MOXXET BapbMpOBAaTbCS B 3aBUCMMOCTM OT KOHKPETHbIX O6CTOATENbCTB, @ CaMMU aKTbl MOABEPXKEHbl YacTbiM
usMeHeHuAM. Mo BCEM KOHKPETHbIM BOMpoOcaM crefdyeT obpallaTbCA 3a KOHCY/MbTauueih K CMeuuannucTy OTHOCMTENIbHO MPUMEHEeHUs
MoSIOXKEHWU 3aKOHOAATENIbHO-HOPMATUBHBIX aKTOB. «JPHCT 3HA SIHM» He HeceT OTBETCTBEHHOCTW, B TOM YUCIe CBA3aHHOW C
npo¢heccuoHanbHOM HeBPeXHOCTbIO, 3a yLiep6, MPUYMHEHHbIN KaKUM-TM60o nuuam B pesynbTaTe AEWCTBUIA WAW, HAaMpoOTUB, OTKasa oT
LeWCTBUIN HAa OCHOBAHWUM CBEEHUM, COAEPKALLMUXCA B HacTosALen ny6amkauum.
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