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Venezuela release new
transfer pricing rules

New Venezuelan transfer pricing rules address
the determination of the arm’s length range using
interquartile statistical method

Administrative Order SNAT/2010/L0090, issued by the National
Integrated Service of the Customs and Tax Administration (SENIAT), was
published in Official Gazette N°39,557 of 20 December 2010, establishing
the procedure for the calculation and use of the arm’s length range when
the implementation of the transfer pricing methods, set forth in the
Venezuelan Income Tax Law, results in more than one price, compensation
amount or profit margin.

Main effects on transfer pricing

Definition of the arm's length range

The Ruling establishes in Article 2 that the arm’s length range includes
only the values found between the first and third quartiles. The range
excludes the minimum and maximum values in a sample of margins or
prices comparable to the intercompany transactions of the taxpayer.
Through this ruling, only values within the interquartile range are
considered by SENIAT to be values to which independent third parties
would agree.

Establishment of the adjustment procedure applicable by the taxpayer,
when the intercompany prices or margins are outside the arm’s length
range

Article 7 of this Ruling provides that when the determined price,
compensation amount or profit margin is not within the arm'’s length
range, the taxpayer must make an adjustment to the median value of the
sample. This method of adjustment represents a punitive measure (similar
to the internal transfer pricing legislation in Colombia and Ecuador) that
might have a material impact on the determination of the tax base for
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calculating income tax. The Ruling
eliminates the possibility for the
taxpayer to make an adjustment
that situates the intercompany
results to a point anywhere between
the first and third quartile, which is
defined as the arm’s length range.

However, Article 7 represents a
regulatory excess that violates

the legal principle, due to its
contradiction with Articles 132
and 133 of the Income Tax Law,
which define the arm’s length range
as the total interval of the values
observed in the sample of prices or
comparable margins; not limiting
the range to its median when the
taxpayer is not located within the
observed values.

Criteria for the application of
adjustments

For practical purposes, taxpayers
subject to the transfer pricing
regime whose prices or margins

are not located within the arm'’s
length range, must evaluate the
application of adjustments to the
median of the range, taking into
consideration the adopted transfer
pricing method.

In this sense, the more indirect the
analysis methods (as in the case of
the transactional profit methods
applied), the more questionable the
adjustment to the range median will
be, since, according to the OECD
Guidelines, there are many factors
other than transfer pricing that may
affect the taxpayer’s profit margins.

Effective date

According to the Ruling, it will
become effective on the day
following its publication, i.e., from
21 December 2010.

In this regard, and given that the
Ruling determines the amount of
the tributary liability (a requlatory

excess, as previously described)
when determining the arm'’s length
range, we believe it will be effective
for the fiscal years beginning under
the rule of this law, in accordance
with the provisions of Article 8 of
the Tax Code.

However, considering the objective
of the Ruling and the government's
increasing need for tax revenue

in order to comply with the 2010
National Budget, we encourage
taxpayers subject to these rules

to review the prices or margins
from their operations with related
parties abroad that took place
during the fiscal period at the time
of the publication of this Ruling.
This evaluation will indicate the
potential risks from an audit the
Tax Authority, and likewise, possible
corrective measures to comply with
the Ruling.
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