
 

  

 
 
 
 
 

 

 

  

 

 

 

 

 

 

 

 

 

EY Tax Alert 

Service tax on export of marketing services: matter 
referred to Third Member by Delhi Tribunal  

17 November 2011 



 

2 EY Tax Alert  

Executive Summary 
 
This Alert summarizes the order dated 9 November 
2011 passed by the Delhi bench of Customs Excise 
and Service Tax Appellate Tribunal (“CESTAT”) in the 
case of Microsoft Corporation India Private Ltd vs CST. 

The issued involved in the case was whether the 
activity of marketing and promotion of foreign 
principal’s products in India qualifies as export and 
accordingly does not require payment of service tax. 

The Judicial Member of CESTAT held that the services 
do not qualify as export whereas the Technical 
Member was of the contrary view.  Due to the 
difference of opinion, they referred the matter to a 
Third Member. 

Factual Background 
 

� Microsoft Corporation India Private Ltd (‘‘the 
Appellant”) entered into an agreement with 
Microsoft Operations Pvt Ltd, Singapore (“MOPL”) 
to render the services of marketing MICROSOFT 
products in India.  

 
� The consideration payable for the above services 

was fixed on a cost plus mark-up basis.  
 
� The Appellant claimed that services were covered 

under the category of Business Auxiliary Services 
(“BAS”) and were qualified as export under the 
Export of Service Rules, 2005 (“Export Rules”) as 
the recipient of services (MOPL) was based 
outside India.   

 

� The Revenue disputed the position and raised a 
demand of service tax for the services rendered 
during the period July 2004 to December 2009, 
which was appealed against by the Appellant 
before the CESTAT.   

 

Decision of the Tribunal 
 

� The Judicial Member opined that goods and 
services should be given equal treatment on the 
basis of the principle of equivalence.  Thus, like 
goods, services should be treated as export only 
when they are taken out of the country.  Applying 
this principle, the Judicial Member held that in 
the present case the market promotion services 
were performed by the Appellant in India and 
were ultimately consumed in India (since the 
customers of MOPL were in India).  As the 
services failed to move out of India, they cannot 
be treated as ‘export’. 

 
� The Technical Member dissented with the above 

views by observing that goods and services are 
not exactly equivalent in all the matters related to 
taxation, since the former is tangible and latter is 
not.  He held that it is difficult to conceive of 
taking services across the border and, therefore, 
the issue should only be analyzed in light of 
Export Rules under which services are treated as 
export on the basis of the situs of the property or 
activity or the person receiving the service. It was 
concluded that as the recipient (MOPL) of the 
BAS services provided by the Appellant was 
located outside India, the services qualify as 
export and the place of performance of the 
service was inconsequential.  

 
� In view of the conflicting opinions of the 

Members, the following key questions have been 
referred to a Third Member of the Tribunal for 
adjudication: 

 
� Whether the services of promotion of 

market in India for foreign principal 
tantamount to export of services? 

 
� Whether the export of BAS is governed by 

the principles of equivalence? 
 

Our Comments 
 

The service exporters were expecting a 
favourable outcome on the dispute, as their 
refunds involving millions of rupees have been 
litigated by the Revenue on this point.  They will 
need to wait for the order of Third Member, who 
will be appointed by the CESTAT President.  



 

 

 

Ernst & Young Pvt. Ltd. 

Assurance | Tax | Transactions | Advisory 
 
About Ernst & Young 
Ernst & Young is a global leader in assurance, 
tax, transaction and advisory services. 
Worldwide, our 141,000 people are united by 
our shared values and an unwavering 
commitment to quality. We make a difference 
by helping our people, our clients and our 
wider communities achieve their potential.  
 

For more information, please visit 
www.ey.com/india 
Ernst & Young refers to the global organization of  
member firms of Ernst & Young Global Limited, each of 
which is a separate legal entity. Ernst & Young Global 
Limited, a UK company limited by guarantee, does not 
provide services to clients. Ernst & Young Private  
Limited is one of the Indian client serving member firms of 
Ernst & Young Global Limited. 

 

Ernst & Young Pvt. Ltd is a company registered under the 
Companies Act, 1956 having its registered office at  
22, Camac Street, Block C, 3rd Floor, Kolkata- 700016 
 
© 2011 Ernst & Young Pvt. Ltd.  
All Rights Reserved. 

Information in this publication is intended to provide only a 
general outline of the subjects covered. It should neither be 
regarded as comprehensive nor sufficient for making 
decisions, nor should it be used in place of professional 
advice. Ernst & Young Pvt. Ltd. accepts no responsibility for 
any loss arising from any action taken or not taken by anyone 
using this material. 

 

Our offices 
Ahmedabad 
2nd floor, Shivalik Ishaan  
Near CN Vidhyalaya Ambawadi 
Ahmedabad - 380 015 
Tel: + 91 79 6608 3800 
Fax: + 91 79 6608 3900 
 
Bengaluru 
“UB City”, Canberra Block 
12th & 13th floor 
No.24 Vittal Mallya Road 
Bengaluru - 560 001 
Tel: + 91 80 4027 5000  
 + 91 80 6727 5000  
Fax: + 91 80 2210 6000 (12th floor) 
Fax: + 91 80 2224 0695 (13th floor) 
 
Chennai 
TPL House, 2nd floor 
No. 3 Cenotaph Road Teynampet 
Chennai - 600 018 
Tel: + 91 44 6632 8400 
Fax: + 91 44 2431 1450 
 
Hyderabad 
205, 2nd floor 
Ashoka Bhoopal Chambers 
Sardar Patel Road 
Secunderabad - 500 003 
Tel: + 91 40 6627 4000 
Fax: + 91 40 2789 8851 
 
Oval Office, 18, iLabs Centre 
Hitech City, Madhapur 
Hyderabad - 500081 
Tel: + 91 40 6736 2000 
Fax: + 91 40 6736 2200 
 
 
 

NCR 
Golf View Corporate Tower B 
Near DLF Golf Course Sector 42 
Gurgaon - 122002 
Tel: + 91 124 464 4000 
Fax: + 91 124 464 4050 
 
6th floor, HT House 
18-20 Kasturba Gandhi Marg  
New Delhi - 110 001 
Tel: + 91 11 4363 3000  
Fax: + 91 11 4363 3200 
 
4th & 5th Floor, Plot No 2B, Tower 2,  
Sector 126, NOIDA 201 304  
Gautam Budh Nagar, U.P. India 
Tel: + 91 120 671 7000  
Fax: + 91 120 671 7171 
 
Pune 
C-401, 4th floor Panchshil Tech Park 
Yerwada (Near Don Bosco School) 
Pune - 411 006 
Tel: + 91 20 6603 6000 
Fax: + 91 20 6601 5900 
 

Kochi 
9th Floor, Abad Nucleus 
NH-49, Maradu PO 
Kochi -682304  
Tel:   +91 484 3044000  
 Fax:  +91 484 2705393 
 
Kolkata 
22 Camac Street  
Block ‘C’, 3rd floor 
Kolkata - 700 016 
Tel: + 91 33 6615 3400 
Fax: + 91 33 2281 7750 
 
Mumbai 
14th floor, The Ruby, 
Dadar, Mumbai - 400 028. 
Tel: + 91 22 6192 0000  
Fax: + 91 22 6192 1000 
 
6th Floor, Express Towers, 
Nariman Point, 
Mumbai - 400 021 
Tel: + 91 22 6657 9200  
Fax: + 91 22 2287 6401  
 
Block B-2, 5th Floor 
Nirlon Knowledge Park 
Off. Western Express Highway 
Goregaon (E), Mumbai - 400 063. 
 Tel: + 91 22 6749 8000 
Fax: + 91 22 6749 8200 
 

http://www.ey.com/india

