
The Infrastructure Investment and Jobs Act (IIJA) contains domestic preference requirements under Build America, Buy America 
(BABA) provisions that mandate the use of domestically produced iron, steel and manufactured goods for infrastructure projects 
funded with federal funds. While these requirements aim to promote domestic production, it’s not always possible to fulfill them for 
various reasons such as the unavailability of domestic products or excessive costs. Therefore, federal grantors have the ability to 
provide waivers for domestic preference requirements under certain circumstances.

Waivers are granted by federal awarding agencies and the types of domestic preference waivers may vary depending on the agency. 
Generally, there are three types of waivers that can be either project specific or generally applicable:

	• Public interest waivers: These are used when an agency determines that other important policy goals cannot be achieved 
consistent with BABA requirements and the proposed waiver would not meet the requirements for a nonavailability or unreasonable 
cost waiver.

	• Nonavailability waivers: These are used to address the unavailability of American-made iron, steel, manufactured products or 
construction materials.

	• Unreasonable costs: These are used if the inclusion of iron, steel, manufactured products or construction materials produced in the 
United States will increase the cost of the overall project by a certain threshold, usually by more than 25%.

General applicability waivers, which refer to waivers that apply across multiple awards, can be product specific, applying only to a 
product or category of products, or non-product specific that apply to all manufactured products.

In summary, the IIJA requires domestic purchase requirements, but waivers can be available under certain circumstances. To seek  
a waiver, it’s crucial to understand the eligibility criteria, develop a strong justification for your waiver request and plan ahead. 
By following these three tips, you can increase your chances of obtaining a waiver and avoid risk of noncompliance with domestic 
preference requirements.
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If your organization is seeking a waiver of domestic preference requirements, here are three tips to keep in mind:

1
Understand the waiver criteria: Before applying for a waiver, it’s important to understand the criteria for eligibility. Examples 
of waiver criteria can include factors relevant to time constraints, targeted criteria for specific materials or products, and 
conditional criteria, which are used with specific conditions that support BABA policies. 

2
Develop a strong justification: Once you understand the criteria, you should develop a strong justification for your waiver 
request. For example, this should include a detailed explanation of why you cannot meet the domestic purchase requirements, 
what specific materials or products you need to purchase, and why these are not available domestically. You should also explain 
any economic impacts that the waiver would have on your project or goals of the program. 

3 Plan ahead: It’s important to plan ahead and anticipate the need for a waiver early in the project planning process. This will give 
you time to gather the necessary information, develop a strong justification and submit your request timely. 



Ernst & Young LLP (EY US) contacts

EY | Building a better working world

EY exists to build a better working world, helping to create long-term value for 
clients, people and society and build trust in the capital markets.

Enabled by data and technology, diverse EY teams in over 150 countries provide 
trust through assurance and help clients grow, transform and operate.

Working across assurance, consulting, law, strategy, tax and transactions, EY teams 
ask better questions to find new answers for the complex issues facing our world today.

EY refers to the global organization, and may refer to one or more, of the member firms of Ernst & Young Global 
Limited, each of which is a separate legal entity. Ernst & Young Global Limited, a UK company limited by guarantee, 
does not provide services to clients. Information about how EY collects and uses personal data and a description of 
the rights individuals have under data protection legislation are available via ey.com/privacy. EY member firms do 
not practice law where prohibited by local laws. For more information about our organization, please visit ey.com.

Ernst & Young LLP is a client-serving member firm of Ernst & Young Global Limited operating in the US.

About EY Forensic & Integrity Services 
Embedding integrity into an organization’s strategic vision and day-to-day operations is critical when managing 
complex issues of fraud, regulatory compliance, investigations and business disputes. Our international team of 
more than 4,000 forensic and technology professionals helps leaders balance business objectives and risks, build 
data-centric ethics and compliance programs, and ultimately develop a culture of integrity. We consider your 
distinct circumstances and needs to assemble the right multidisciplinary and culturally aligned team for you and 
your legal advisors. We strive to bring you the benefits of our leading technology, deep subject-matter knowledge 
and broad global sector experience.

© 2023 Ernst & Young LLP. All Rights Reserved.

US SCORE no. 20828-231US

2302-4198701 
ED None
This material has been prepared for general informational purposes only and is not intended to be relied upon as accounting, tax, 
legal or other professional advice. Please refer to your advisors for specific advice.

ey.com/forensics/insurancefederalclaims

Bradley (BJ) Nichols, Partner
EY Americas Practice Group Leader 
Insurance & Federal Claims Services 
Forensic & Integrity Services
+1 202 327 8719  
bradley.nichols@ey.com

Christopher Terry, Senior Manager 
Insurance & Federal Claims Services 
Forensic & Integrity Services
+1 915 217 5340 
christopher.terry@ey.com

mailto:christopher.terry%40ey.com?subject=

