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The United States (US) Government moved forward with more Tax Cuts and
Jobs Act (TCJA) international guidance this week with the release of proposed
regulations on computing the interest expense limitation under Internal
Revenue Code1 Section 163(j) and proposed foreign tax credit regulations.
On 26 November 2018, the Internal Revenue Service (IRS) released proposed
regulations (REG-106089-18) on the interest expense limitation under
Section 163(j), which was modified by last year’s tax reform. The proposed
regulations package also includes proposed regulations under Sections 381,
382, 383, 469, 860C and 1502.
The proposed regulations include provisions on:
• What constitutes interest for purposes of Section 163(j)
• The interaction of the Section 163(j) limitation with other provisions of the Code
• The application of Section 163(j) to consolidated groups, partnerships,
S corporations, controlled foreign corporations and foreign persons with
effectively connected income
• The treatment of disallowed business interest expense carryforwards
• Making available elections under Section 163(j)
• The allocation of interest expense, interest income and other tax items
when the taxpayer conducts a trade or business that is not subject to
Section 163(j), as well as a trade or business that is subject to Section 163(j)
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Along with the proposed regulations, the IRS also released
frequently asked questions about the Section 163(j) limitation
and Revenue Procedure 2018-59. The latter provides a safe
harbor under which taxpayers may treat certain infrastructure
trades or businesses as real property trades or businesses
solely for purposes of qualifying as electing real property
trades or businesses under Section 163(j)(7)(B).
The proposed regulations would apply to tax years
ending after the date the Treasury decision adopting the
regulations as final regulations is published in the Federal
Register. Taxpayers and their related parties may, however,
apply the proposed regulations to a tax year beginning
after 31 December 2017, so long as the taxpayers and
their related parties consistently apply the Section 163(j)
proposed regulations, and if applicable, other relevant
proposed regulations to those tax years. Thus, unlike some
of the other proposed regulations issued in response to the
TCJA, the proposed regulations would not be retroactive to
the date that the TCJA was enacted.
Also on 28 November, the Government issued very complex
proposed regulations (REG-105600-18) providing guidance
on determining the foreign tax credit under the Internal
Revenue Code. The over 300-pages of guidance relates to
changes made to the applicable law by last year’s tax reform,
as well as guidance on other foreign tax credit issues,
including in relation to pre-TCJA statutory amendments.
Issues addressed by the proposed regulations include:
• The allocation and apportionment of deductions and
adjustments to the foreign tax credit limitation
• Transition rules for an overall foreign loss, separate
limitation loss, and overall domestic loss accounts, and for
the carryover and carryback of unused foreign taxes
• The addition of separate categories for the foreign tax credit
limitation and other necessary updates to the regulations,
including modification to the look-through provisions
• Calculation of the exception from subpart F income for hightaxed income
• The determination of deemed paid credits and the
corresponding gross-up
• Application of the election to not apply the net operating
loss deduction to the Section 965 inclusion

At a high level, the proposed regulations would:
• Require deductions to be allocated to the Global Intangible
Low-taxed Income (GILTI) basket, but treat assets that
generate Foreign Derived Intangible Income (FDII) and
GILTI as partially-exempt assets for expense apportionment
purposes
• Not treat Section 78 dividends relating to fiscal-year
foreign corporations as dividends for purposes of
Section 245A (absent this rule, US shareholders owning
fiscal-year foreign corporations might claim a Section 245A
deduction with respect to Section 78 dividends attributable
to Section 965 inclusions in 2018)
• Require a direct tracing of interest income and interest
expense with respect to loans made to certain controlled
partnerships
• Include an election that allows for the carryover of foreign
taxes into post-2017 periods to be assigned to the foreign
branch basket
• Modify the controlled foreign corporation (CFC) netting
rules to no longer treat hybrid debt as related group
indebtedness
• Eliminate the foreign tax credit with respect to Section 956
inclusions
• Not provide for look-through treatment to the GILTI basket
for interest, rents and royalties that are paid to a related
party and reduce a CFC’s tested income
• Not basket, with limited exceptions, income attributable
to the disposition of a foreign branch as foreign branch
income
• Clarify that income attributable to a Section 78 gross-up is
“basketed” based on reference to the underlying income
that gave rise to the income inclusion
In general, portions of these proposed regulations that relate
to statutory changes to the TCJA apply to taxable years
beginning after 22 December 2017. Other portions of the
proposed regulations that do not apply to the TCJA changes
apply to taxable years ending on or after the date of filing
of the proposed regulations in the Federal Register. Special
applicability dates apply to portions of the proposed rules
that apply both to the TCJA and to prior enacted provisions,
as well as to certain specific provisions.
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Congress’ tax agenda for the remainder of the lame duck
session became clearer this week, as House and Senate
tax-writing committee Republicans advanced year-end tax
legislation that was released in the House. The nearly 300page legislative package, the Retirement, Savings, and Other
Tax Relief Act of 2018 and the Taxpayer First Act of 2018,
addresses tax extenders, retirement policy provisions, seven
TCJA technical corrections, proposals from the Housepassed innovation tax bill, and IRS reform provisions.
Exact plans for the tax legislation are unclear. As we go
to press, the House delayed a floor vote on the measures
that was expected to take place today (30 November). It is
possible that House Republicans will attempt to pass the
legislation next week, or it could be attached to must-pass
legislation needed to fund the Federal Government. Congress
could also adjourn without enacting tax legislation.
Its future in the Senate is equally uncertain.
There were earlier indications that the Senate could cobble
together some provisions from the House bills into a final
bill. Incoming Senate Finance Committee Chairman Chuck
Grassley was quoted as saying that different House provisions
have varying prospects for enactment, and pointed to IRS

reform and expiring tax provisions as having some support.
Senate passage of the tax bill would require Democratic
support to garner the necessary 60 votes.
Among the limited technical corrections in the legislation is
a measure that would provide that any non-Section 965 tax
payments (e.g., estimated taxes) would not be misapplied
by the IRS to a taxpayer’s Section 965 tax liability. Although
House Ways and Means Committee Chairman Kevin Brady
was quoted as saying the technical corrections provisions
in the House bill have broad bipartisan support, many
Congressional Democrats have voiced skepticism about fixing
the TCJA, which was generally enacted without their input.
Chairman Brady said that further legislation with as many
as 75 more TCJA technical corrections measures is in the
works, and that draft technical corrections legislation will
be released before Congress adjourns for the year.
Also in the pipeline, Congressional tax staff, led by the staff of
the Joint Committee on Taxation, are working on a Blue Book
general explanation of the TCJA that is expected before year
end. They reportedly are also examining potential technical
corrections that will be identified when the Blue Book is
published.

Endnote
1.

All “Section” references are to the Internal Revenue Code of 1986, and the regulations promulgated thereunder.
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