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On 26 September 2017, the Organisation for Economic Cooperation and Development
(OECD) released the first batch of peer review reports relating to the Base Erosion and
Profit Shifting (BEPS) minimum standards on Action 14 on improving tax dispute
resolution mechanisms implementation by Belgium, Canada, the Netherlands,
Switzerland, the United Kingdom and the United States. For a detailed background,
please see our Global Alert.

Overview
The reports are divided into four parts, namely (A) preventing disputes; (B) availability and
access to Mutual Agreement Procedures (MAPs); (C) resolution of MAP cases; and (D)
implementation of MAP agreements. Each of these parts addresses a different component of
the OECD’s minimum standard.
Overall, the reports conclude that these jurisdictions meet most of the elements of the
Action 14 Minimum Standard. In the next stage of the peer review process, each jurisdiction’s
efforts to address any shortcomings identified in its stage 1 peer review report will be
monitored.
Eighteen peers provided input to the Canada peer review report, consisting of countries that
represent almost 90% of MAP cases in process by Canada at the end of 2016. Highlights from
the Canada report include:

A. Preventing disputes
In Canada, Advance Pricing Arrangement (APA) roll-backs are potentially available where an
audit on a filed taxation year has not commenced. The Canadian competent authority generally
provides for APA roll-backs upon request. For the years 2015 and 2016, taxpayers requested
roll-backs of bilateral APAs in around 75% of the cases where they could be granted (e.g., not
renewals of APAs, not unilateral APAs). The Canadian competent authority reported that it
provided roll-backs in all cases, except for exceptional circumstances. In 2015, 21 APAs were
entered into, 11 of which provided for a roll-back. In 2016, 19 APAs were entered into, 6 of
which provided for a roll-back.
Peer review comments noted an instance where a year that was supposed to be accorded rollback treatment was subject to audit, and was subsequently the subject of a MAP.
B. Availability and access to MAPs
Canada is generally reported to allow broad access to MAPs, including for transfer pricing cases
and cases where domestic or treaty anti-abuse are considered by Canada to apply, although in
abuse cases Canada may limit discussions to seeking relief from the other competent authority.
The report noted that Canada does not preclude access to MAPs where the taxpayer has
reached an audit settlement with the CRA, but the availability of MAPs in this circumstance is
not clearly laid out in the published Canadian MAP guidance.
MAP cases submitted that required additional information were not denied access, but
taxpayers were afforded opportunities to provide the missing information. One peer comment
was made with regard to a case that required in-depth discussion before the Canadian
competent authority allowed access, relating to a circumstance where certain information was
not provided by the taxpayer to the CRA auditor at the audit stage.
Canada reported that it is in the process of updating its publicly available MAP guidance,
currently set out primarily in Information Circular IC71-17 R5, released in 2005.
C. Resolution of MAP cases
Canada generally met the OECD MAP resolution time frame of 24 months from start to finish
for a case.1 Transfer pricing cases were reported generally to take slightly less time to resolve
than non-transfer pricing cases. Several peers commented that the Canadian competent
authority was responsive and cooperative, although others indicated instances of long delays
in waiting for emails or position papers to be issued by the Canadian competent authority of
1

Case completion statistics were reported for two separate measurement periods – pre-2016 and post-2015. In the
latter period, an anomalous result was reported of an average time to resolution of 1.1 months for 35 MAP cases
submitted and completed in 2016. We presume this anomaly likely resulted from a unique situation such as a group
of related cases submitted to MAP for an audit period subsequent to a preceding audit cycle that had previously
been resolved in MAP, where the resolution of these cases was made on the same basis as for the prior cycle.
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Canadian-initiated cases. One peer indicated that it was difficult to resolve complex cases with
the Canadian competent authority. The Canadian competent authority cited several reasons
for delays in completing MAP cases: delays of taxpayers providing additional information
requested by the competent authorities during their discussions, complexity of some cases,
delays from some treaty partners lacking resources, and difficulties in communication by phone
with some treaty partners because of time differences or language.
One element of procedural delay was identified: the Canadian competent authority noted its
practice of waiting for a formal letter from the other competent authority once an agreement
was reached before informing the taxpayer. This procedure was indicated to contribute an
additional 2.5 months on average to the MAP process. The Canadian competent authority is
considering modifying it process to accelerate the date when the taxpayer is informed of the
agreement reached.
The Canadian competent authority reported that it considered itself sufficiently resourced to
accomplish its mandate, with the ability to hire additional personnel if necessary. It also
reported that it keeps treaty partners informed of personnel changes.
D. Implementation of MAP agreements
The Canadian competent authority noted that except for treaties where there is
“notwithstanding” language to override Canadian domestic law, it is limited in ability to
implement MAP settlements for taxpayers, unless the Canadian statute remains open for
adjustment. This limitation may require taxpayers to provide waivers or file notices of objection
as applicable. Ensuring the statute remains open is the taxpayer’s responsibility.
Canada notes that the CRA is responsible for processing the MAP agreement in Canada within
30 days of the processing office’s receipt of instructions from the Canadian competent
authority, which actively monitors the implementation of MAP agreements. However, Canada
acknowledges that a processing centre may not implement the MAP in a timely manner, and
the Canadian competent authority may intervene to ensure agreements are implemented.

Next steps
The six jurisdictions assessed in the first batch of the peer review are already working to
address deficiencies identified in their respective reports and are moving to Stage 2. In Stage
2 of the peer review process, a jurisdiction’s efforts to address any shortcomings identified in
its Stage 1 peer review report will be monitored.
Assessed jurisdictions shall submit an update report to the OECD’s Forum on Tax Administration
(FTA) MAP Forum within one year of the OECD Committee on Fiscal Affairs’ adoption of the
Stage 1 Peer Review report.
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Implications
The peer review process is a welcome development to improve global consistency and
efficiency in resolving tax disputes through the MAP. Notwithstanding the sources – like-minded
tax administrations with mature MAP programs – the peer review process has indicated that
the Canadian competent authority overall is performing well in its administration of the MAP.
Nonetheless, it has identified several areas where improved guidance and process could be
implemented. We look forward to implementation of these improvements in Canada.
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