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Mainland China and Hong Kong signed the Fifth
Protocol to their Comprehensive Avoidance of
Double Taxation Arrangement (CDTA)
In addition to granting tax relief for visiting teachers or
researchers of one contracting party working in the other
contracting party, the Fifth Protocol also introduces provisions
to prevent tax treaty abuse in accordance with the latest
international standards.
The more significant anti-treaty abuse provisions introduced
are: (i) a lower threshold for a dependent agency permanent
establishment (DAPE); and (ii) a general anti-abuse provision
based on the “one of the principal purposes test” (PPT) in
substitution of the current “main purpose test” of an
arrangement.
Taxpayers should assess how the Fifth Protocol will impact
their existing business arrangements and operational structures
and seek professional tax advice where necessary.

The Fifth Protocol
On 19 July 2019, mainland China and Hong Kong signed the
Fifth Protocol to their Comprehensive Avoidance of Double
Taxation Arrangement (the CDTA). The amendments under
the Fifth Protocol are summarized below.

Emphasizing CDTA is not intended to create
opportunities for non-taxation or reduced
taxation
The Fifth Protocol replaces the original Preamble, or
introductory statement, of the CDTA with a version that
aligns with the language recommended under the
Organization for Economic Co-operation and Development
(OECD)’s Base Erosion and Profit Shifting (BEPS) Action 6
Final Report (Preventing Treaty Abuse).
Unlike the original Preamble, the revised version explicitly
states that the intention of the CDTA is also not to create
opportunities for non-taxation or reduced taxation through
tax evasion or avoidance. Specifically, it is intended that
treaty-shopping arrangements aimed at obtaining reliefs
provided in the CDTA for the indirect benefit of residents of a
third state should be denied.

Dual residence of a non-individual entity to be
resolved by mutual agreement
Under the Resident Article (Article 4) of the existing CDTA,
the dual residence of an entity other than an individual (e.g.,
companies and partnerships) is addressed by a tie-breaker
rule that deems the entity to be a resident of the jurisdiction
in which its place of effective management is situated.
The Fifth Protocol replaces the aforesaid tie-breaker rule by
a mutual agreement approach on a case-by-case basis. Under
such an approach, where a person other than an individual is
a dual resident of the two contracting parties, the competent
authorities of mainland China and Hong Kong shall endeavor
to determine, by mutual agreement, the place of residence of
which such person shall be deemed to be a resident for the
purposes of the CDTA. Such determination shall be made
having regard to the place of effective management of the
entity, the place where the entity was incorporated or
otherwise constituted and any other relevant factors. In the
absence of such agreement, such an entity shall not be
entitled to any relief or exemption from tax provided by the
CDTA except to the extent and in such manner as may be
agreed upon by the competent authorities of the two
contracting parties.

Lower Dependent Agency Permanent
Establishment threshold
Currently, paragraph 5 of the Permanent Establishment
Article (Article 5) of the CDTA provides that where a
dependent agent of an enterprise of a contracting party who
habitually acts on behalf of the enterprise and has, and
habitually exercises, an authority to conclude contracts in
the name of the enterprise in the other contracting party,
that enterprise will be deemed to have a DAPE in the other
contracting party.
Under the Fifth Protocol, in addition to the current provision
of “habitually concludes contracts”, a dependent agent who
“habitually plays the principal role leading to the conclusion
of contracts that are routinely concluded without material
modification by the enterprise” will be sufficient to
constitute a DAPE. This change aligns with OECD BEPS
Action 7 recommendation in respect of DAPE, even though
Hong Kong has “opted out” of the optional provisions in
relation to OECD BEPS Action 7 under the Multilateral
Convention to Implement Tax Treaty Related Measures to
Prevent Base Erosion and Profit Shifting which is applicable
to CDTAs that Hong Kong has signed with jurisdictions other
than mainland China.
In this context, the Fifth Protocol also explicitly states that
the relevant contracts can be contracts in respect of (i) the
transfer of the ownership of, or for the granting of the right
to use, property owned by that enterprise or that the
enterprise has the right to use, or (ii) the provision of
services by that enterprise.
Furthermore, the Fifth Protocol also broadens the
circumstances under which an agent will be considered as a
dependent agent, thereby constituting a DAPE.
Currently, it is only where the activities of an agent are
“wholly or almost wholly performed on behalf of an
enterprise of a contracting party” will such an agent be
considered as a dependent agent. Under the Fifth Protocol,
where an agent acts “exclusively or almost exclusively on
behalf of one or more enterprises to which the agent is
closely related”, such an agent will be considered as a
dependent agent.
The term “closely related” is broadly defined in the Fifth
Protocol as follows: “based on all the relevant facts and
circumstances, one [party] has control of the other or both
are under the control of the same persons or enterprises…”
Whilst the Fifth Protocol adopts the DAPE definition in OECD
BEPS Action 7, it has not adopted the relevant changes in
relation to anti-fragmentation and the splitting up of
contracts in the determination of a PE.
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Disposal of shares or comparable interests in a
land-rich entity

Introduction of PPT to deny entitlement to tax
benefits otherwise obtained

Unlike Hong Kong, capital gains are taxable in mainland China.
As such, a resident of Hong Kong who disposes of shares in a
“land-rich” company is liable to tax in mainland China and will
not be exempt from tax in mainland China under the existing
CDTA.

The Fifth Protocol replaces the current specific provision for
anti-treaty abuse which is applicable only to the Articles on
Dividends, Interest, Royalties and Capital Gains, with a
general provision for anti-treaty abuse, i.e., a PPT that
applies to all the Articles of the CDTA.

The Fifth Protocol now explicitly states that the taxing rights
of mainland China in this regard will not be confined to
shares in a company, but will also include comparable
interests in other entities such as partnerships and trusts.

Under the PPT, tax benefits otherwise granted under the
CDTA will be denied where it is reasonable to conclude that
one of the principal purposes of an arrangement or
transaction is to secure a benefit under the CDTA. The PPT
would nonetheless not apply if it is established that granting
of such benefits in the circumstances would be in
accordance with the object and purpose of the relevant
provisions of the CDTA.

Nonetheless, the definition of a “land-rich” entity is slightly
relaxed under the Fifth Protocol from “50% or more” of the
underlying assets of an entity being immovable property
situated in mainland China, to “more than 50%”.

Effective date of the Fifth Protocol

Newly added Article on Teachers and
Researchers
The Fifth Protocol introduces a new Teachers and
Researchers Article (Article 18) to the CDTA. Under this new
article, a qualified teacher or researcher, who is employed in
Hong Kong or mainland China and engages in teaching and
research activities on the other side, shall be exempt from
taxation on that other side for a period of three years,
provided that the relevant income has been subject to tax on
the side where the person concerned is employed.
It should be noted that income of such a teacher or
researcher, which is exempt from tax in mainland China
under Article 18 of the CDTA, will nonetheless be taxable in
Hong Kong under the newly enacted provisions contained in
sections 8(1A)(b) and 8(1AB) of the Inland Revenue
Ordinance. Such a charge to tax in Hong Kong will still apply
even though during a year of assessment the teacher or
researcher concerned performs their services wholly outside
Hong Kong.

The Fifth Protocol will only come into force in the tax year
following the calendar year in which the relevant ratification
procedures are completed. Assuming that the ratification
procedures can be completed in 2019, the Fifth Protocol
shall then have effect as follows:
a)

in Hong Kong: for any year of assessment beginning on
or after 1 April 2020;

b)

in mainland China: for any tax period beginning on or
after 1 January 2020.

Commentary
With the lower DAPE threshold under the Fifth Protocol,
Hong Kong resident enterprises that rely on persons in
mainland China to undertake certain activities before they
enter into business contracts inside or outside mainland
China, may need to reassess their situations, i.e., reassess
whether the activities of those persons would exceed the
lower DAPE threshold and thus expose them to taxation in
mainland China.
Furthermore, any tax arrangements involving the CDTA may
also need to be re-examined. This would particularly be the
case given that the PPT will be more difficult to satisfy than
the previous specific provision for anti-treaty abuse.
Taxpayers should consider how the Fifth Protocol will
impact their existing business arrangements and operational
structures and seek professional tax advice where
necessary.

Hong Kong Tax Alert

3

Hong Kong office
Agnes Chan, Managing Partner, Hong Kong & Macau
22/F, CITIC Tower, 1 Tim Mei Avenue, Central, Hong Kong
Tel: +852 2846 9888 / Fax: +852 2868 4432
Ian McNeill
Deputy Asia-Pacific Tax Leader
+852 2849 9568
ian.mcneill@hk.ey.com
Non-financial Services

Financial Services

David Chan
Tax Leader for Hong Kong and Macau
+852 2629 3228
david.chan@hk.ey.com

Paul Ho
Tax Leader for Hong Kong
+852 2849 9564
paul.ho@hk.ey.com

Business Tax Services / Global Compliance and Reporting

Business Tax Services / Global
Compliance and Reporting

Hong Kong Tax Services
Wilson Cheng
+852 2846 9066
wilson.cheng@hk.ey.com

Tracy Ho
+852 2846 9065
tracy.ho@hk.ey.com

Chee Weng Lee
+852 2629 3803
chee-weng.lee@hk.ey.com

Ada Ma
+852 2849 9391
ada.ma@hk.ey.com

Grace Tang
+852 2846 9889
grace.tang@hk.ey.com

Karina Wong
+852 2849 9175
karina.wong@hk.ey.com

Lorraine Cheung
+852 2849 9356
lorraine.cheung@hk.ey.com

Becky Lai
+852 2629 3188
becky.lai@hk.ey.com

May Leung
+852 2629 3089
may.leung@hk.ey.com

Carol Liu
+852 2629 3788
carol.liu@hk.ey.com

Robert Hardesty
+852 2629 3291
robert.hardesty@hk.ey.com

International Tax Services

Jacqueline Bennett
+852 2849 9288
jacqueline.bennett@hk.ey.com

International Tax and Transaction Services
International Tax Services
Cherry Lam
+852 2849 9563
cherry-lw.lam@hk.ey.com

International Tax and Transaction Tax
Services

James Badenach
+852 2629 3988
james.badenach@hk.ey.com

Tax Technology and Transformation Services
Albert Lee
+852 2629 3318
albert.lee@hk.ey.com

Sunny Liu
+852 2846 9883
sunny.liu@hk.ey.com
Michael Stenske
+852 2629 3058
michael.stenske@hk.ey.com

China Tax Services
Ivan Chan
+852 2629 3828
ivan.chan@hk.ey.com

Paul Ho
+852 2849 9564
paul.ho@hk.ey.com

Vanessa Chan
+852 2629 3708
vanessa-ps.chan@hk.ey.com

Transfer Pricing Services
Jeremy Litton
+852 2846 9888
jeremy.litton@ey.com

Martin Richter
+852 2629 3938
martin.richter@hk.ey.com

Kenny Wei
+852 2629 3941
kenny.wei@hk.ey.com

Jo An Yee
+852 2846 9710
jo-an.yee@hk.ey.com

Adam Williams
+852 2849 9589
adam-b.williams@hk.ey.com

Transfer Pricing Services
Justin Kyte
+852 2629 3880
justin.kyte@hk.ey.com

Transaction Tax Services

Transaction Tax Services
David Chan
+852 2629 3228
david.chan@hk.ey.com

Jane Hui
+852 2629 3836
jane.hui@hk.ey.com

Tami Tsang
+852 2849 9417
tami.tsang@hk.ey.com

Indirect Tax Services

People Advisory Services

Andy Leung
+852 2629 3299
andy-sy.leung@cn.ey.com

Ami Cheung
+852 2629 3286
ami-km.cheung@hk.ey.com

Eric Lam
+852 2846 9946
eric-yh.lam@hk.ey.com

Robin Choi
+852 2629 3813
robin.choi@hk.ey.com

Rohit Narula
+852 2629 3549
rohit.narula@hk.ey.com

Jeff Tang
+852 2515 4168
jeff.tk.tang@hk.ey.com

Paul Wen
+852 2629 3876
paul.wen@hk.ey.com

EY | Assurance | Tax | Transactions | Advisory
About EY
EY is a global leader in assurance, tax, transaction and advisory services. The insights and quality
services we deliver help build trust and confidence in the capital markets and in economies the world
over. We develop outstanding leaders who team to deliver on our promises to all of our stakeholders.
In so doing, we play a critical role in building a better working world for our people, for our clients
and for our communities.

About EY’s Tax services
Your business will only succeed if you build it on a strong foundation and grow it in a sustainable way. At
EY, we believe that managing your tax obligations responsibly and proactively can make a critical
difference. Our 50,000 talented tax professionals, in more than 150 countries, give you technical
knowledge, business experience, consistency and an unwavering commitment to quality service —
wherever you are and whatever tax services you need.

EY refers to the global organization, and may refer to one or more, of the member firms of Ernst &
Young Global Limited, each of which is a separate legal entity. Ernst & Young Global Limited, a UK
company limited by guarantee, does not provide services to clients. Information about how EY
collects and uses personal data and a description of the rights individuals have under data
protection legislation is available via ey.com/privacy. For more information about our organization,
please visit ey.com.

This material has been prepared for general informational purposes only and is not intended to be relied upon as accounting,
tax or other professional advice. Please refer to your advisors for specific advice.

© 2019 Ernst & Young Tax Services Limited.
All Rights Reserved.
APAC no. 03008825
ED None.
ey.com/china

Follow us on WeChat
Scan the QR code and stay up to date with the latest EY news.

