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Tax Alert

Australian 15% global and domestic
minimum taxes draft law released

On 21 March 2024, the Australian Treasury released Exposure
Draft (ED) primary leqgislation and subordinate legislation, in the
form of Rules, for Australia’s proposed adoption of the
Organisation for Economic Co-operation and Development (OECD)
Global Anti-Base Erosion (GIoBE) Pillar Two global and domestic
minimum tax rules, for consultation.

The ED primary legislation outlines the key aspects of the global and domestic
minimum taxes, including the imposition of top-up tax, through an Income
Inclusion Rule (lIR), an Undertaxed Profits Rule (UTPR) and a Domestic
Minimum Tax (DMT).

The proposed Rules are in line with the OECD’s Model Rules and outline the key
aspects of the computation of GIoBE income and top-up tax, including
Transitional Country by Country Reporting (CbCR) Safe Harbours.

Treasury also released a discussion paper on the interaction of global and
domestic minimum taxes with certain existing income tax laws.

Submissions on the primary legislation and discussion paper are due by 16 April
2024, and submissions on the subordinate legislation are due by 16 May 2024.

The release of the drafts will allow Australian based and global groups with a
presence in Australia to progress their Pillar Two implementation projects
including to address the technical impact of the rules as well as the
organisation’s data and systems readiness to comply with and report on the
rules.

Key features of the Exposure Draft legislation

Overview

Consistent with the Government's announcement in the May 2023-24 Budget, the

ED primary legislation proposes to implement:

A global minimum tax by imposing top-up tax through an IIR, applying to
fiscal years commencing on or after 1 January 2024.

An UTPR, applying to fiscal years commencing on or after 1 January 2025.
A DMT applying to fiscal years commencing on or after 1 January 2024.

The ED Assessment Bill sets out the necessary framework for the Rules and the
ED Imposition Bill will impose top-up tax in respect of the IR, UTPR and DMT.
The ED Consequential Amendment Bill contains consequential and
miscellaneous provisions to facilitate the administration of the top-up tax,
including the preparation of three new returns for filing in Australia for in-scope
MNE Groups.


https://treasury.gov.au/consultation/c2024-503150-primary
https://treasury.gov.au/consultation/c2024-503150-subordinate

The three bills are accompanied by the ED Rules
which propose to implement the domestic
framework for the calculations required to
determine the top-up tax liability. The Rules are
intended to be consistent with the OECD’s Model
Rules, Commentary and Administrative Guidance.

We set out below a summary of the key features of
the proposals and the administrative requirements.

IIR, UTPR and DMT charging rules

The IIR applies by imposing the top-up tax
amount on the applicable Parent Entity
generally closest the top of the corporate
structure (the ‘top-down’ approach). The lIR
considers any low taxed constituent entities
subject to an effective tax rate (ETR) below the
15% minimum tax rate in that jurisdiction and
imposes a top-up tax on the ultimate parent
entity, in proportion to their ownership of the
constituent entity.

The UTPR serves as a backstop to the lIR and
permits other jurisdictions to impose top-up tax
(by denying deductions or an equivalent
adjustment) on certain low taxed constituent
entities in the MNE Group which are resident in
foreign jurisdictions and are not subject to top-
up tax under an IIR.

The DMT applies to Australian operations that
are part of a MNE Group. The DMT imposes the
top-up tax on Australian entities that are subject
to an ETR below the 15% minimum tax rate. The
DMT requires the use of Australian financial
statements and AUD currency in most cases,
which is a divergence from Model Rules that
require parent entity consolidated financial
statement and reporting currency, potentially
creating an additional compliance burden for
Australian subsidiaries.

Applicable MNE Groups

The global and domestic minimum taxes apply to
multinational (MNE) groups, with consolidated
annual revenue of at least EUR 750 million in at
least 2 of the 4 Fiscal Years immediately preceding
the test year.

An MNE Group is a group with an Ultimate
Parent Entity (UPE) (head entity) and a
Constituent Entity (entity controlled by the UPE)
located in a different jurisdiction.

The revenue threshold is listed in EUR to avoid
annual rebasing calculations and to minimise
the difference between the Australian threshold
and the thresholds set by other jurisdictions.

Consistent with the OECD Model Rules, only
limited exemptions to the Rules will apply. These
are all specifically defined under the Rules and
include Investment Funds and Real Estate
Investment Vehicles that are a UPE, Pension

Funds (which was not extended to specifically
reference Australian complying superannuation
funds being in scope), Governmental Entities,
International Organisations, Non-profit
Organisations and income associated with
international shipping.

The Rules

The ED Rules are largely in line with the OECD's
Model Rules.

They include key operative aspects of the
OECD’s Model Rules, including on computation
of GloBE income and top-up tax, details on the
application of the rules to investment and tax
transparent entities and transitional provisions
for applicable MNE Groups.

The Rules are triggered by the threshold of the
ETR for each country in which the MNE Group
operates. Broadly, the ETR for all entities of the
MNE Group is determined on a jurisdictional
basis by dividing the Adjusted Covered Taxes of
the entities in the respective jurisdiction by their
GloBE Income. If the ETR is below the global
minimum tax rate of 15% in a jurisdiction, the
MNE Group is subject to a top-up tax and this
tax could be collected under an lIR, UTPR or
DMT.

The Rules also operate to ensure that future
administrative guidance released by the OECD
can by incorporated in a timely and efficient
manner, through the Minister’'s Regulation-
making power.

Safe harbour rules

Safe harbour rules are included in the Rules to aid
the administrative burden in computing the complex
top-up tax calculations by deeming top-up tax for a
jurisdiction to be zero for a fiscal year if certain
conditions are met.

The Transitional CbCR Safe Harbour is designed
to provide transitional relief for MNE Groups in
the initial years and operates through the use of
information contained in an MNE's Qualified CbC
Report and Qualified Financial Statements.

The Rules also provide for a permanent
simplified calculations safe harbour (which is
generally yet to be agreed at the OECD level)
and a QDMTT safe harbour.

Availability of franking credits on top-up tax

The payment of top-up tax under a DMT will give
rise to franking credits, however, top-up tax under
the global minimum tax rules, including under the
IR and UTPR, is an international form of tax and will
not give rise to franking credits.
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Returns

The ED legislation proposes to introduce three new
returns for in-scope MNEs to complete and submit
to the Australian Taxation Office (ATO).

A GloBE Information Return - this returnis a
standardised return and is consistent with the
GloBE Rules. The GloBE Information Return may
be lodged overseas and then exchanged with
the Commissioner.

An Australian GIoBE Tax Return - this return
contains information for the purposes of
administering the GIoBE Rules to assess and
collect IIR and UTPR top-up tax.

A DMT Return - this return contains information
for the purpose of administering the GloBE
Rules to assess and collect Domestic top-up tax.

These returns must be completed and submitted to
the ATO in an approved form.

The Australian GIoBE Tax Return and the DMT
Return are required to be lodged within the time
that is specified for the lodgement of the Globe
Information Return. Lodgement must be completed
within 15 months after the end of every Fiscal Year,
except for the first Fiscal Year of implementation,
called the transition year, where returns must be
completed within 18 months of the end of the Fiscal
Year.

The Commissioner does not have discretion to defer
lodgement of the GIoBE Information Return, but
may defer lodgement of the Australian GIoBE Tax
Return and the DMT Return.

Administrative penalties apply to the applicable
MNE Group in respect of false and misleading
statements about GIoBE top-up tax or domestic top-
up tax liabilities or for failing to lodge a return.

We note that in the transition year, the ED indicates
that the ATO should consider not applying penalties
or sanctions in connection with the filing of the
GloBE Information Return, where an MNE Group has
taken ‘reasonable measures’ to ensure the correct
application of the rules.

Record keeping

The ED legislation requires entities to keep records
that are necessary for the collection and recovery
of GloBE top-up tax and Domestic top-up tax.

Entities are required to keep records that fully
explain whether the entity of an Applicable MNE
Group has complied with the legislation.

Record-keeping requirements apply to entities
located in Australia notwithstanding that the
GloBE Information Return may be lodged
overseas and then exchanged with the
Commissioner.

Australian law interaction discussion paper

The ED primary and secondary legislation
closely aligns to the OECD model rules and there
is little consideration given to Australian specific
issues.

Treasury is also consulting on a Discussion
Paper to assist stakeholders in providing
feedback on interactions between the ED
primary legislation and existing income tax laws.

The discussion paper seeks feedback on the
hybrid mismatch rules, the foreign hybrid entity
rules, controlled foreign company rules and
foreign income tax offsets.

Some areas in which the ED and accompanying
explanatory materials are silent and where
further guidance and/or law development would
be welcome include Australian tax consolidation
issues with respect to M&A transactions,
treatment of Australian Research &
Development incentives and unique Australian
entities such as Managed Investment Trusts and
future Intangibles law and interaction with
foreign GIoBE Rules.

Financial reporting implications

Amendments have been made to existing tax
accounting standards (IFRS IAS 12/ AASB 112
and AASB 1060) requiring new financial
reporting disclosures in respect of Pillar Two,
including for periods in which Pillar Two
legislation is enacted, or substantively enacted
but not yet in effect.

Although ED legislation has now been released
in Australia, this does not amount to
‘'substantive enactment’ of the legislation
necessary for covered groups to report under
the standards. The Bills must be passed by both
Houses of Parliament, before they can be
considered ‘substantively enacted'.

How EY can help

EY's integrated team of local and international tax,
tax compliance, and tax technology professionals
can assist you with:

» Navigating the complexities of the proposed
new global and domestic minimum tax regime.

» Conducting data readiness and rule impact
assessments.

» Meeting your tax compliance obligations under
the rules.

» Considering any other implications for your
commercial arrangements.
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For more information please contact:

Sydney:

David Short
Tel: +61 29248 4272
david.short@au.ey.com

Nadine Redford
Tel: +61 29276 9217
nadine.redford@au.ey.com

Melbourne:

Tony Merlo
Tel: +61 38575 6412
tony.merlo@au.ey.com

Liz Cullinan
Tel: +61 3 8650 7938
Liz.Cullinan@au.ey.com

David Burns
Tel: +61 29248 5059
david.burns@au.ey.com

Jim Axiomakarou
Tel: +61 2 8295 6926
jim.axiomakarou@au.ey.com

Richard Goodwin
Tel: +61 39288 8545
richard.goodwin@au.ey.com

Caroline Wright
Tel: +61 3 8650 7805
caroline.wright@®au.ey.com

Lachlan Cobon
Tel: +61 2 9248 4496
lachlan.cobon®au.ey.com

Alfonso J Capito
Tel: +61 2 8295 6473
alf.capito@au.ey.com

Stefan Hempelmann

Tel: +61 29248 5970
stefan.hempelmann®au.ey.c
om

Sam Humphris
Tel: +61 3 8650 7746
sam.humphris@au.ey.com

Perth:
Andrew Nelson

Tel: +61 8 9429 2257
andrew.nelson@au.ey.com

Auckland:
Matt Andrew

Tel: +64 9 348 8260
matt.andrew@nz.ey.com
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EY | Building a better working world

EY exists to build a better working world, helping
to create long-term value for clients, people and
society and build trust in the capital markets.

Enabled by data and technology, diverse EY teams
in over 150 countries provide trust through
assurance and help clients grow, transform and
operate.

Working across assurance, consulting, law,
strategy, tax and transactions, EY teams ask
better questions to find new answers for the
complex issues facing our world today.

EY refers to the global organization, and may refer to one or
more, of the member firms of Ernst & Young Global Limited, each
of which is a separate legal entity. Ernst & Young Global Limited,
a UK company limited by guarantee, does not provide services to
clients. Information about how EY collects and uses personal
data, and a description of the rights individuals have under data
protection legislation are available via ey.com/privacy. EY
member firms do not practice law where prohibited by local laws.
For more information about our organization, please visit ey.com.

About EYs Tax services

Your business will only succeed if you build it on a strong
foundation and grow it in a sustainable way. At EY, we believe
that managing your tax obligations responsibly and proactively
can make a critical difference. Our global teams of talented
people bring you technical knowledge, business experience and
consistency, all built on our unwavering commitment to quality
service — wherever you are and whatever tax services you need.

We create highly networked teams that can advise on planning,
compliance and reporting and help you maintain constructive tax
authority relationships — wherever you operate. Our technical
networks across the globe can work with you to reduce
inefficiencies, mitigate risk and improve opportunity. Our 50,000
tax professionals, in more than 150 countries, are committed to
giving you the quality, consistency and customization you need to
support your tax function.

For more information, please visit www.ey.com/au

© 2024 Ernst & Young, Australia.
All Rights Reserved.

Liability limited by a scheme approved under Professional
Standards Legislation.

SCORE NO: 002792-24-AUNZ
ED None

This communication provides general information which is
current at the time of production. The information contained in
this communication does not constitute advice and should not be
relied on as such. Professional advice should be sought prior to
any action being taken in reliance on any of the information.
Ernst & Young disclaims all responsibility and liability (including,
without limitation, for any direct or indirect or consequential
costs, loss or damage or loss of profits) arising from anything
done or omitted to be done by any party in reliance, whether
wholly or partially, on any of the information. Any party that
relies on the information does so at its own risk.
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