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Tax Alert

Revised Australian draft legislation
for public country-by-country
reporting

Revised exposure draft (ED) law for the proposed Australian public
country-by-country reporting measures (PCbCR) has been
released by Treasury for consultation (12 February 2024, on
Treasury's website here). These additional tax transparency
measures were announced in the 2022-23 Federal Budget.

Australia’s PCBCR requires large multinational entities to prepare certain
information on a country-by-country basis for public release by the Australian
Taxation Office (ATO). The measures will affect both Australian multinational
enterprises (MNEs) and foreign owned MNEs for the 2024/25 and later financial
years.

This revision follows consultation on the previous April 2023 ED and includes some
welcome refinements responding in part to submissions by EY and others, intended
to more closely align the Australian requirements with the European Union's public
country-by-country reporting (CBCR) regime.

However Australia’s public CBCR regime will remain the most comprehensive public
CBCR regime globally and additional work will be required by covered groups to
comply. As currently drafted, the requirements continue to apply to entities that
are below the CBCR threshold in their home jurisdiction, but above the Australian
threshold.

Revised ED key changes compared to the previous draft:

The measures apply to financial reporting periods commencing on or after 1
July 2024 (as previously announced).

Additional threshold - An entity is only subject to reporting if $10 million or
more of their aggregated turnover for the income year is Australian-sourced.
Information required to be disclosed is reduced compared to the previous
draft.

Aggregation of information is allowed for countries unless a country is
designated a specified country (specified countries include Hong Kong,
Switzerland and Singapore).

Updated penalty section, which puts beyond doubt that significant penalties
will apply for not providing the required information on time.

The proposed changes are very wide in scope and may apply to many organisations.
As such, they will require careful review to determine their application. Impacted
groups will need to ensure systems are in place to comply with these new reporting
obligations as heavy penalties can apply for non-compliance.


https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Ftreasury.gov.au%2Fconsultation%2Fc2024-488354&data=05%7C02%7Cbrian.lane%40au.ey.com%7Cbf8e7cdc2aa84bb08f6108dc2b6a48cb%7C5b973f9977df4bebb27daa0c70b8482c%7C0%7C0%7C638432982852569651%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=yYi3GiZYShWp8Lb%2FZecfabgF8SDvBbHDt%2FTXI%2F%2BGoo4%3D&reserved=0

Key Highlights

Where the rules apply, the CBC reporting parent will be
required to publish selected tax information on an
Australian government website, by providing the
Commissioner of Taxation with the information in an
approved form within 12 months of the end of the
relevant financial year. The Commissioner will then
facilitate publication. It must also notify the
Commissioner of any material errors in that published
information within 28 days of becoming aware of them
and provide the correct information -they may also
correct any other non-material errors.

Reporting requirements

The revised ED includes a number of welcome changes
including reducing the information to be provided
including some commercially sensitive information
such as a list of all intangible assets.

The revised new proposed reporting requirements are:

The CBC reporting parent is required to publish
general information including the group’s
approach to tax.

For Australia and each specified jurisdiction that
the CBC reporting group operates in, the CBC
reporting parent must publish, at a group level,
certain information (set out in the table below).

For the non-specified jurisdictions the group has
the choice of publishing the same information for
all jurisdictions or alternatively publishing slightly
reduced information on an aggregated basis for all
non-specified jurisdictions.

A draft instrument proposes an initial list of 41
specified jurisdictions which the draft explanatory
material states were selected on the basis that they
are typically associated with tax incentives, tax
secrecy and other matters likely to facilitate profit
shifting activities. We note the list includes various ‘tax
havens' as well as in particular Hong Kong, Singapore
and Switzerland. The list excludes Cyprus, Ireland,
Luxembourg and the Netherlands as they are in the EU
and may be subject to the EU CBCR.

Information required to be reported

The specified jurisdictions overlap to a certain extent
with the EU black and grey lists (for example Hong
Kong and a number of tax havens are on both lists),
but there are also differences. For instance, Singapore
and Switzerland only feature on the Australian PCBCR
list and other countries, such as the Russian
Federation, only feature on the EU lists.

The revised ED better aligns with the EU regulations in
relation to both the items covered and the ability to
aggregate non-specifically-listed countries.

Despite the welcome changes, the Australian PCBCR
legislation remains the most extensive globally.

It has maintained the "approach to tax” as a document
to be provided by the CBCR parent and refers to
guidance set out in the voluntary accounting standard
GRI 207.1.

The approach to tax is to be defined at a group level -
covering all relevant jurisdictions - which will require a
consolidated assessment and formal descriptions of
how all entities within the group approach tax. For
countries with existing tax governance requirements,
this may be straightforward. However, for entities in
countries whose regulators do not require formalised
tax governance, the approach to tax may need to be
formalised.

It also still requires an explanation of the difference
between tax accrued and profit before tax multiplied
by the country tax rate. Those that have undertaken
preparation for BEPS 2.0 will note this is a complex
process.

Another item is the requirement to disclose revenue
from related parties that are not tax residents of the
jurisdiction. While this is consistent with GRI 207.4 and
companies reporting to this standard may have the
information available, many companies will not have
an existing obligation to produce this information as
they have not adopted this standard and therefore
may not have an existing process in place to gather
and produce this information.

The full list of disclosures is below.

CBC reporting parent

Australia + specified jurisdictions
- Per jurisdiction

Other jurisdictions
- Aggregated data

Name of the entity

Jurisdiction name

Names of other entities in group

Main business activities

Main business activities

Approach to tax

Number of employees

Number of employees

Revenue from third parties

Revenue from third parties

Revenue from related parties that are not
tax residents of the jurisdiction

Revenue related party that are not tax
residents of the jurisdiction

Profit (Loss) before tax

Profit (Loss) before tax

Book value of tangible assets (other than
cash)

Book value of tangible assets (other than
cash)

Income tax paid (cash)

Income tax paid (cash)

Income tax accrued (current year)

Income tax accrued (current year)

Reasons for difference between income tax
accrued and profit before tax multiplied by
the country tax rate

Currency used in calculating and presenting
information

Currency used in calculating and presenting
information
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Additional requirements may be added by regulation.

We note the draft EM lists an additional requirement to
publish a link to the CBC group’s EU CBCR reporting.
However, this is not evident in the current ED drafting.

Affected Taxpayers

The new legislation essentially applies to all MNE
groups that have a presence in Australia and have a
global consolidated revenue in excess of AUD $1
billion, where the entity or another member of the CBC
reporting group is either an Australian resident or a
foreign resident who operates an Australian
permanent establishment (PE). The lodgement
obligation applies to the global parent entity regardless
of whether that entity is Australian or foreign.

The revised ED adds a new threshold so that reporting
only applies to groups that have more than A$10
million in Australia-sourced income.

The legislation also allows the Commissioner to exempt
classes of entities and to provide exemptions for
specific entities. While there is an indication that
certain types of government entities might be
exempted, it is expected that other exemptions will be
limited.

A continuing concern is that the revised proposal still
does not make an allowance for companies that do not
meet the CBCR thresholds in their home jurisdiction.
Australia has one of the lowest, if not the lowest, CBCR
threshold at AS1billion. This threshold is significantly
lower than the threshold in many other jurisdictions.
Accordingly some organisations may not have any
CBCR requirements anywhere in the world and will
have to prepare all information from scratch. Based on
current conversion rates the Australian threshold
equates approximately to the following:

600 million EUR
650 million USD
4.69 billion CNY
97 billion JPY.
Penalties

Failure to comply with the new disclosure
requirements may result in the imposition of penalties.

Failure to lodge on time penalties

The revised ED includes new specific penalty
provisions for providing the CBCR information late.
The penalties are 500 penalty units (A$165,000 at
proposed new rate of $330 per penalty unit!) per part
of 28 days late up to a cap of 2500 penalty units
(A$825,000 at proposed new rate). These penalties
also apply if material errors are not notified to the
Commissioner for correction with the required 28
days.

L proposed increase in penalty unit from $313 to $330
announced in the 2023-24 Mid-Year Economic and Fiscal Outlook

Failure to comply with requirements under a taxation
law

The revised ED still introduces new section 8C(1)(ab)
into the Taxation Administration Act, which makes
failure to publish the required CBCR disclosures in the
prescribed manner required, a criminal offence.

Conviction would require the Commissioner of
Taxation to prosecute in Court and carries a maximum
fine of 20 penalty units for a first time offender
(56,600 at proposed new penalty unit rate), to 50
penalty units (516,500 at proposed new rate) for a
third time offender.

Managing Stakeholders

Reporting entities should expect the public, media and
NGOs to compare their various PCBCR lodgements to
look for inconsistencies. In addition, it can be expected
that tax authorities will compare the PCBCR with the
non-public CBCR disclosures. As a result, it will be
critical for reporting entities to take a coordinated
approach to their PCBCR and non-public CBCR
requirements. This will include gathering the relevant
information, creating the prescribed lodgement files
(which can be expected to differ from jurisdiction to
jurisdiction), cross checking the disclosures for
consistency and lodge these files in the prescribed
manner.

Because the public disclosure is managed by the ATO
in what is expected to be a limited form of tabulation,
the full story as to why a particular jurisdiction may
appear to have a low tax burden may not be apparent
from what the ATO publishes (e.qg. carry forward tax
losses, home country CFC or Pillar 2 pickup elsewhere
etc.) and so groups may want to consider their own
additional forms of contemporaneous disclosure to
better inform stakeholders.

There is also a global focus on sustainability across
many industries where stakeholders, including tax
authorities are requiring a greater degree of public tax
reporting. Given the need to align across multiple
domestic reporting frameworks and a number of
documents and the limited ability to provide context,
many companies may consider whether to incorporate
their approach to the PCBCR into a wider sustainability
and tax agenda.

Next Steps

Treasury is inviting submissions on the revised ED
Law by 5 March 2024.

Given the far-reaching effects, including the
extraterritorial effect and the significant additional
requirements, groups should start to prepare for
the new rules.
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How EY can help
EY can help:

e We can assist groups to carry
out a preliminary assessment
of the reporting requirements
under the revised ED and
assess whether you will be
subject to the reporting
reqguirements

e We can assess your
information readiness,
including reviewing your
information sources and
providing automation options

e We can help prepare new or
review existing tax strategy
and tax governance
frameworks (locally and
globally) to determine the
current approach to tax

e We can assist you in
communicating with internal
stakeholders including the
Board and management.
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Danielle Donovan

Tel: +61 2 8295 6333
Danielle.Donovan@au.ey.com
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Jean Paul Donga

Tel: +61 39288 8065
jean.paul.donga@au.ey.com

Jason Vella
Tel: +61 29248 4613
jason.vella@au.ey.com

Fiona Moore
Tel: +61 29248 5931
fiona.moore@au.ey.com

Sandra Farhat
Tel: +61 2 9248 5642
sandra.farhat@au.ey.com

Craig Jackson
Tel: +61 2 9248 4905
craig.w.jackson@au.ey.com

Emily Marsden
Tel: +61 2 9248 5796
emily.marsden@au.ey.com

Alf Capito
Tel: +61 2 8295 6473
alf.capito@au.ey.com

Tony Do
Tel: +61 2 9276 9925
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Tel: +61 2 9248 5001
remali.vilathgamuwa®au.ey.c
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EY exists to build a better working world, helping
to create long-term value for clients, people and
society and build trust in the capital markets.

Enabled by data and technology, diverse EY teams
in over 150 countries provide trust through
assurance and help clients grow, transform and
operate.

Working across assurance, consulting, law,
strategy, tax and transactions, EY teams ask
better questions to find new answers for the
complex issues facing our world today.

EY refers to the global organization, and may refer to one or
more, of the member firms of Ernst & Young Global Limited, each
of which is a separate legal entity. Ernst & Young Global Limited,
a UK company limited by guarantee, does not provide services to
clients. Information about how EY collects and uses personal data
and a description of the rights individuals have under data
protection legislation are available via ey.com/privacy. EY
member firms do not practice law where prohibited by local laws.
For more information about our organization, please visit ey.com.

About EY's Tax services

Your business will only succeed if you build it on a strong
foundation and grow it in a sustainable way. At EY, we believe
that managing your tax obligations responsibly and proactively
can make a critical difference. Our global teams of talented
people bring you technical knowledge, business experience and
consistency, all built on our unwavering commitment to quality
service — wherever you are and whatever tax services you need.

We create highly networked teams that can advise on planning,
compliance and reporting and help you maintain constructive tax
authority relationships — wherever you operate. Our technical
networks across the globe can work with you to reduce
inefficiencies, mitigate risk and improve opportunity. Our 50,000
tax professionals, in more than 150 countries, are committed to
giving you the guality, consistency and customization you need to
support your tax function.

For more information, please visit www.ey.com/au

© 2024 Ernst & Young, Australia.
All Rights Reserved.

Liability limited by a scheme approved under Professional
Standards Legislation.
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This communication provides general information which is
current at the time of production. The information contained in
this communication does not constitute advice and should not be
relied on as such. Professional advice should be sought prior to
any action being taken in reliance on any of the information.
Ernst & Young disclaims all responsibility and liability (including,
without limitation, for any direct or indirect or consequential
costs, loss or damage or loss of profits) arising from anything
done or omitted to be done by any party in reliance, whether
wholly or partially, on any of the information. Any party that
relies on the information does so at its own risk.
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