
 

 

 

 

 

 

 

 

 

 

 

 

On 19 November 2025, the OECD released an update to the OECD Model Tax Convention 

and its Commentary. In particular, the Commentary on Article 5 (Permanent 

Establishment) includes additional guidance on cross-border remote work. This update 

clarifies when an employee’s home or other “relevant place” outside the employer’s home 

jurisdiction could create a permanent establishment (PE), or taxable presence, for the 

employer. 

For employers with, or considering, work-from-anywhere policies, the updated 

Commentary brings much-needed clarity to one of the tax challenges created by employees 

working abroad. 

Why is this significant? 

A key concern for employers allowing employees to work in a country of their choice was the 

risk that the employee’s foreign work location could be considered a PE for the employer, 

triggering corporate tax and other regulatory obligations in that jurisdiction. 

Despite this risk, working outside the employer’s home country remains an attractive benefit 

for employees, especially when the home jurisdiction has a higher cost of living or living 

conditions that are less appealing to an employee. The OECD acknowledges this growing 

reality and addresses the potential PE risk in the 2025 updated Commentary. 
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New test introduced by the Commentary 

The updated Commentary provides guidelines that help reduce the likelihood that an 

employee’s home office will be considered a PE, depending on the percentage of time worked 

there during the year and the existence of a commercial reason to use that home office. 

More specifically, the revised Commentary introduces an analytical framework that clarifies 

when use of a home or other relevant place, such as a second home, a holiday rental or the 

home of a friend or relative, in another country to carry out activities related to the business 

of an enterprise can amount to a fixed place of business for the employer. 

Based on the Commentary:  

► If an employee works from a home or other relevant place less than 50% of their total 
working time in any 12-month period, that place generally will not be considered a PE for 
the employer. 

► If this threshold is met or exceeded, further analysis of the facts and circumstances is 
required, including determining whether there is a commercial reason for the employee’s 
presence in that country. 

The calculation of working time is driven by actual conduct, not formal schedules or 

employment contracts. 

The Commentary notes that a commercial reason typically exists where the employee 

regularly interacts with local customers or suppliers or performs services at a local fixed place 

(e.g., a laboratory or factory). Conversely, allowing remote work solely for employee 

convenience or cost savings, meeting clients occasionally, or simply having clients in the 

same jurisdiction as the employee’s home does not necessarily constitute a commercial 

reason. Reference may be made to the Commentary for five illustrative examples. 

Potential effect of the Commentary  

The updated Commentary generally reduces employer concerns around PE risk when 

employees work abroad solely for personal reasons. It should be noted that the updated 

Commentary is subject to reservations by certain jurisdictions; as such, the application of the 

Commentary to a specific foreign jurisdiction must be considered in the context of those 

reservations. For more information, see EY Global Tax Alert 2025-2439, OECD 2025 Update 

to the OECD Model Tax Convention — key highlights. 

However, for employers to rely on this Commentary, employees should accurately record 

their days and responsibilities while working in a foreign country for employers to perform the 

factual analysis required to apply the tests outlined in the new Commentary. 

https://globaltaxnews.ey.com/news/2025-2439-oecd-2025-update-to-the-oecd-model-tax-convention-key-highlights
https://globaltaxnews.ey.com/news/2025-2439-oecd-2025-update-to-the-oecd-model-tax-convention-key-highlights
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Furthermore, the Commentary does not change other definitions of PE that may still apply 

when certain employees work abroad. For example, if an employee has authority to conclude 

contracts on behalf of the employer, they could still create a PE for the employer despite the 

new Commentary. 

The risk of creating a PE is also not the only concern. In many jurisdictions, the mere presence 

of an employee may trigger income tax withholding and reporting obligations for the employer. 

Beyond tax considerations, remote work can also subject employers to local labour and 

employment laws, data privacy regulations and immigration requirements, just to name a few. 

Conclusion 

Offering flexibility in work location remains an attractive benefit for many employees. The 

new OECD Commentary likely reduces the risk that most rank-and-file employees who spend 

time working abroad for personal reasons will create a PE for the employer. However, it does 

not eliminate all risks and issues.  

If you are considering offering or expanding your work-from-anywhere alternatives, ensure 

that all angles are adequately considered by conducting a thorough analysis of all the facts 

and circumstances. 

Learn more 

For more information, contact your EY or EY Law advisor, or one of the following 

professionals. 

Lawrence Levin 

+1 416 943 3364 | lawrence.levin@ca.ey.com 

Smita Poddar 

+1 416 943 3964 | smita.poddar@ca.ey.com 

Leah Shinh 

+1 519 571 3325 | leah.c.shinh@ca.ey.com 

Jo-Anne VanStrien 

+1 416 943 3192 | jo-anne.vanstrien@ca.ey.com 

 

mailto:lawrence.levin@ca.ey.com
mailto:smita.poddar@ca.ey.com
mailto:leah.c.shinh@ca.ey.com
mailto:jo-anne.vanstrien@ca.ey.com


 

 

 

EY  |  Building a better working world  

EY is building a better working world by creating new value 
for clients, people, society and the planet, while building 
trust in capital markets. 

Enabled by data, AI and advanced technology, EY teams 
help clients shape the future with confidence and develop 
answers for the most pressing issues of today and 
tomorrow. 

EY teams work across a full spectrum of services in 
assurance, consulting, tax, strategy and transactions. 
Fueled by sector insights, a globally connected, 
multidisciplinary network and diverse ecosystem partners, 
EY teams can provide services in more than 150 countries 
and territories. 

All in to shape the future with confidence. 

EY refers to the global organization, and may refer to one or 
more, of the member firms of Ernst & Young Global Limited, 
each of which is a separate legal entity. Ernst & Young 
Global Limited, a UK company limited by guarantee, does 
not provide services to clients. Information about how EY 
collects and uses personal data and a description of the 
rights individuals have under data protection legislation are 
available via ey.com/privacy. EY member firms do not 
practice law where prohibited by local laws. For more 
information about our organization, please visit ey.com. 

About EY’s Tax Services 
EY’s tax professionals across Canada provide you with deep 
technical knowledge, both global and local, combined with 
practical, commercial and industry experience. We offer a range 
of tax-saving services backed by in-depth industry knowledge. 
Our talented people, consistent methodologies and unwavering 
commitment to quality service help you build the strong 
compliance and reporting foundations and sustainable tax 
strategies that help your business achieve its potential. It’s how 
we make a difference.  

For more information, visit ey.com/ca/tax.  

About EY Law LLP 
EY Law LLP is a national law firm affiliated with EY in Canada, 
specializing in tax law services, business immigration services 
and business law services.  

For more information, visit eylaw.ca.  

About EY Law’s Tax Law Services 
EY Law has one of the largest practices dedicated to tax 
planning and tax controversy in the country. EY Law has 
experience in all areas of tax, including corporate tax, human 
capital, international tax, transaction tax, sales tax, customs and 
excise.  

For more information, visit http://www.eylaw.ca/taxlaw 

© 2025 Ernst & Young LLP. All Rights Reserved.  

A member firm of Ernst & Young Global Limited.  

This publication contains information in summary form, current as of the 
date of publication, and is intended for general guidance only. It should 
not be regarded as comprehensive or a substitute for professional advice. 
Before taking any particular course of action, contact EY or another 
professional advisor to discuss these matters in the context of your 
particular circumstances. We accept no responsibility for any loss or 
damage occasioned by your reliance on information contained in this 
publication.  

ey.com/ca 

http://www.eylaw.ca/taxlaw

