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Government responds positively to most concerns raised on the bill for global
minimum tax (GMT) and Hong Kong minimum top-up tax (HKMTT)

)
-

By way of Committee Stage Amendments! (CSAs) to the Bill?, except for item (vii) below which will be
achieved through other means, the major concerns addressed include:

(i) The main purpose test (MPT) as a general anti-avoidance rule (GAAR) being replaced by the sole or
dominant test under section 61A of the Inland Revenue Ordinance (IRO) with additional safequards
before it can be invoked.

(ii) Instead of an effectively indefinite time for raising assessments in certain situations, the time limit now
being fixed at eight years for non-tax evasion cases and 12 years for tax evasion cases.

(iii) The time limit for re-opening an assessment for refund of excessive top-up taxes paid because of an
error or omission committed under section 70A or in other situations under section 79 of the IRO being
correspondingly increased to eight years.

(iv) The personal liabilities imposed on responsible directors or officers of GMT/HKMTT entities or their
service providers for failing tax reporting obligations of the entities involved being removed.

(v) The time for record keeping for GMT/HKMTT being reduced from 12 years to nine years.

(vi) The tax-neutral effect for reimbursement of top-up taxes among group companies being extended to
cover all types of top-up taxes, i.e., those paid under the Income Inclusion Rule now also included.

(vii) HKMTT entities being legally required to file profits tax returns based on accounts prepared under local
accounting standards if such accounts have been prepared so as to comply with the local accounting
standard rule for HKMTT.

(viii) Tax credit being granted in Hong Kong generally for qualified domestic minimum top-up tax (QDMTT)
paid in overseas jurisdictions when the same income e.q., dividends, is also subject to tax in Hong Kong.
In addition, the QDMTT paid would be regarded as a qualifying similar tax but not counted in considering
the applicable rate under the “subject to tax” condition for the foreign-sourced income exemption
regime.

(ix) In-scope multinational enterprise (MNE) groups being required to perform mandatory e-filing of profits
tax returns starting from the year of assessment 2025/26.

Clients who have any questions regarding the above and other amendments or issues discussed below should
contact their tax executives.

1 The government's responses and the proposed CSAs can be retrieved from the links below:
https://www.legco.gov.hk/yr2025/english/bc/bc101/papers/bc101cb3-487-1-e.pdf
https://www.legco.gov.hk/yr2025/english/bc/bc101/papers/bc101cb3-567-1-e.pdf

2 The Inland Revenue (Amendment) (Minimum Tax for Multinational Enterprise Groups) Bill 2024 can be retrieved from the link below:
https://www.legco.gov.hk/yr2024/english/bills/b202412271.pdf

Hong Kong Tax Alert 1


https://www.legco.gov.hk/yr2025/english/bc/bc101/papers/bc101cb3-487-1-e.pdf
https://www.legco.gov.hk/yr2025/english/bc/bc101/papers/bc101cb3-567-1-e.pdf
https://www.legco.gov.hk/yr2024/english/bills/b202412271.pdf

Replacing the MPT by the sole or dominant purpose test as the GAAR

The Government has not adopted the strong advocate made by certain stakeholders that the MPT as a GAAR in the Bill should be
removed without any substitution of any alternative form of GAAR. In support of their submission, they cited that the GMT and

QDMTT legislation of both Australia and Singapore apparently do not contain any GAAR.

The Government however indicated that jurisdictions implementing the GMT/QDMTT are expected to demonstrate how their
legislation addresses arrangements that could undermine the integrity of the Global Anti-Base Erosion (GloBE) model rules

promulgated by the Organisation for Economic Co-operation and Development (OECD).

Therefore, it is necessary for Hong Kong to contain a GAAR in its legislation to safequard its GMT and HKMTT regimes and prevent
any unintended outcomes that are not consistent with the GIoBE model rules, including the Commentary and Administrative

Guidance on the rules promulgated by the OECD.

The Government also justified its adoption of the sole or dominant test under section 61A with certain modifications as the proposed
revised GAAR instead of specifying in the law that the GAAR will only apply to arrangements specified by the OECD as giving rise to

avoidance or abusive concerns.

This is because the OECD has yet to publish a list of specified arrangements that will potentially undermine the integrity of the GloBE

rules, and such a list is unlikely to be exhaustive.

Nevertheless, the Government indicated that the Inland Revenue Department (IRD) will publish guidance on the application of the
proposed revised GAAR. The guidance will include clarification that transactions entered into on or before 30 November 2021 in
general will not be considered as having the sole or dominant purpose of enabling a person to obtain a tax benefit under the GMT and
HKMTT regimes.

In addition, in applying section 61A in the context of the GMT and HKMTT regimes, the IRD will refer to the OECD's guidance, if any,
in relation to arrangements the outcomes of which are considered to be inconsistent with the intended outcomes under the GloBE
model rules, Commentary and Administrative Guidance. Such a reference is an additional safequard built into the proposed revised
GAAR.

Time for raising a top-up assessment be restricted to eight years for non-tax evasion cases

Under the Bill, the time limit for raising a top-up tax assessment or additional assessment is to be six years after the later of (i) the
end of the fiscal year concerned; or (ii) the time when the non-assessment or under-assessment for the fiscal year has come to the

assessor's knowledge.

However, the non-assessment or under-assessment of a previous year could come to the knowledge of the assessor any time long
after the end of the year concerned. Thus, the stakeholders submitted that the latter time limit in (ii) above for raising an assessment
is too open-ended or indefinite, rendering the finality of an assessment not subject to a fixed period of time, thereby causing a lot of

tax uncertainty.

In response, the Government now proposes that the time limit for raising a top-up tax assessment be fixed at eight years after the

end of the year of assessment in which the fiscal year ends for non-tax evasion case and 12 years for tax evasion cases.

As compared with the corresponding time limits for raising an assessment for existing taxes charged under the IRO, the additional
two years in the time limits for raising a top-up tax assessment is to allow for the fact that the GIoBE Information Return (GIR) and/or

top-up tax return in Hong Kong will only be due for filing much later than other types of tax returns under the IRO.

Consequently, the Government also proposes that the time limit for re-opening a top-up tax assessment for refund of excessive top-
up taxes paid because of an error or omission committed under section 70A or in other situations under section 79 of the IRO be

extended from six years to eight years.
Removing the personal liabilities imposed on responsible directors and officers

The stakeholders submitted that the Bill should not impose personal liabilities on responsible directors or officers of GMT/HKMTT
entities and their service providers for failing to perform certain tax reporting obligations. They argued that such an imposition does

not seem to be an international norm and could deter persons from acting in such capacities.

Addressing their concerns, the Government proposes to remove section 80Q of the Bill under which personal liabilities would be

imposed.
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Requiring adopting the local accounting standard rule for HKMTT purposes

The Bill specifies that to calculate the HKMTT for a Hong Kong constituent entity, the financial accounting net income or loss must be
determined in accordance with local accounting standards (i.e., HKFRS or IFRS) if such accounts have been prepared and certain other
conditions are met. The other conditions include such accounts are either (a) “required” for determining its liability to tax in Hong Kong

or to comply with other law of Hong Kong or (b) subject to external financial audit.

However, no law in Hong Kong “requires” non-Hong Kong incorporated companies including their branches in Hong Kong to prepare

their accounts based on the HKFRS or IFRS, including for tax filing purposes in Hong Kong.

As such, even if such Hong Kong constituent entities have prepared their accounts based on the local accounting standards, they
would still have to arrange for external financial audit of such accounts, if they wish to avail themselves of the local accounting
standard rule for the HKMTT.

To relieve their compliance burden of subjecting such accounts to external financial audit, the Government indicates that the

requirement will be imposed on in-scope MNE groups for profits tax returns starting from the year of assessment 2025/26.

Specifically, subject to the approval of the Board of Inland Revenue, the notes and instructions of the profits tax returns will then set
out the requirement that Hong Kong constituent entities of in-scope MNE groups must submit their returns together with accounts

prepared in accordance with the local accounting standards, if such accounts have been prepared.

This requirement facilitates compliance with the local accounting standard rule, while allowing flexibility for constituent entities.

Additionally, this approach ensures that the majority of taxpayers remain unaffected.
Other proposed CSAs
In addition to the above, the Government also proposes certain other CSAs including the following:

@) The time limit for Hong Kong constituent entities to file GIR if exchange mechanisms fail be extended from 30 days to at least 60

days.

(i) Specifying that a Hong Kong constituent entity is not required to file a GIR if another Hong Kong entity, which is either the

ultimate parent entity or the designated local entity of the group has complied with the requirement.

(iii)  The proposed section 80R of the Bill be amended to restrict the time limit for initiating proceedings in respect of the relevant
tax offences to eight years after the date on which the offence was committed (i.e., the provision that proceedings can be

initiated within two years after the offence was discovered by the Commissioner of Inland Revenue will be removed).

(iv)  Clarifying that Article 9.3 of the GIoBE model rules that the relief for MNE groups in the initial phase of their international
activity also applies in the context of the HKMTT.

w) Incorporating the additional guidance on safe harbors and HKMTT provided in the June 2024 and January 2025 Administrative
Guidance issued by the OECD into the proposed Schedule 60 and proposed Schedule 61 of the Bill before the CSAs.

(vi) Incorporating the Administrative Guidance issued by the OECD in January 2025 in the proposed Schedule 63 of the Bill before
the CSA.

Mandatory e-filing of profits tax returns starting from the year of assessment 2025/26

Instead of making a separate notice in the Gazette as subsidiary legislation specifying that in-scope MNE groups are to be required to
e-file their profits tax returns starting from the year of assessment 2025/26 and onwards, a CSA to the Bill will be made to mandate

such a requirement.

This requirement has been widely expected given that such MNE groups will need to file their GIR and top-up tax returns electronically

for a financial year commencing on or after 1 January 2025.

In this regard, it may also be of note that the IRD is set to launch the three interconnected portals under eTax services portal, namely
Individual Tax Portal, Business Tax Portal (BTP) and Tax Representative Portal (TRP) in July 2025.

These new portals aim to provide electronic services for the individuals, businesses and tax representatives to view and manage the

tax matters.

The IRD will pre-launch the BTP and TRP to allow businesses and tax representatives to pre-register their dedicated accounts on 22
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Commentary

We welcome the Government making the necessary amendments to address most of the major concerns raised by the stakeholders

including those made by EY.

The Government's insistence of including a GAAR in our legislation appears in part to be based on its view that the corresponding
legislation of Australia and Singapore would not pass the peer review by the OECD and that they would eventually also be required to

do so.

The raising of the bar for invoking the proposed revised GAAR from the MPT to the sole or dominant purpose of a transaction is to

obtain a tax benefit is welcome, if a GAAR is indeed required by the OECD.

The clarification that the proposed revised GAAR will generally have no retrospective effect and, as an additional safequard, will not go

beyond what the OECD considers to be avoidance or abusive arrangements is very helpful.

However, given that the list of avoidance or abusive arrangements, if any, to be issued by the OECD could not conceivably be
exhaustive, it remains to be seen how this safequard would operate in practice. Clarification on this point in the guidance to be issued

by the IRD would be much appreciated by taxpayers.

The clarification on certain issues raised by the stakeholders in their submission to the Bills Committee of the Legislative Council is

also very helpful.

These issues include (i) reference will be made to the OECD guidance on transitional penalty relief when considering whether
prosecution or penal action is to be initiated against a failure to comply with the relevant tax reporting obligations and (ii) the
clarification that the transitional Country-by-Country Reporting safe harbor applies even if the overseas jurisdictions concerned have

not implemented the GIoBE rules for an initial year.

Clients who have any questions regarding the above and any other issues on the GMT and HKMTT regimes should contact their tax

executives.
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