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Top court rules an LLP is not a body corporate having a share capital and therefore
did not qualify for the stamp duty group exemption relief

In the recent decision John Wiley & Sons UK2 LLP and Another v The Collector of Stamp Revenue?, the Court
of Final Appeal (CFA) upheld the decision of the Court of Appeal (CoA) that a limited liability partnership
(LLP) is not a body corporate having a share capital.

As such, an LLP cannot satisfy the “association” relationship for the exemption relief under section 45 of the
Stamp Duty Ordinance (SDO) by virtue of having its “issued share capital” being at least 90 percent
beneficially owned by another “body corporate”.

This CFA decision could mean that, in addition to LLPs, some foreign limited liability corporations (LLCs) that
do not have a share capital as envisaged by the old Companies Ordinance (Cap 32) of Hong Kong may also
not qualify as a “body corporate” for the purposes of section 45 of the SDO.

Clients who have any questions on the implications of this CFA decision can contact their tax executive.

1 The full CFA judgement could be accessed in the link below:
https://leqalref.judiciary.hk/Irs/common/ju/loadPdf.jsp?url=https://leqalref.judiciary.hk/doc/judg/word/vetted/other/en/2024/FACV000011_2024.d
ocx&mobile=N
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Facts

John Wiley & Sons (HK) Limited (HK Co) was a limited company incorporated in Hong Kong under the old Companies Ordinance.
The entire issued share capital of HK Co was owned by John Wiley & Sons UK2 LLP (LLP 2).

LLP 2 was 100% beneficially owned by its only member, namely John Wiley & Sons UK LLP (LLP 1).

Both LLP 1 and LLP 2 were limited liability partnerships registered under the Limited Liability Partnerships Act 2000 of the UK.

LLP 1 was 100% beneficially owned by its only member, Wiley International LLC (Wiley International), a limited liability company
established in the State of Delaware in the USA.

On 30 April 2019, LLP 2 (as transferor) transferred the entire share capital of HK Co to Wiley International (as transferee) for the
consideration of GBP313,240,835 (the Share Transfer).

The Share Transfer was apparently made as part of an internal group restructuring of the global John Wiley & Sons group of

companies and entities.

The diagram below illustrates the intra-group transfer of HK Co:
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Issue in dispute

The Collector of Stamp Revenue (Collector) issued to LLP 2 and Wiley International an assessment to ad valorem stamp duty in the
aggregate amount of HK$6,361,204 in respect of the Share Transfer dated 30 April 2019 of the entire share capital of the HK Co

from LLP 2 to Wiley International. LLP 2 and Wiley International are collectively referred to below as the “Appellants".

The Appellants contended that the assessment was unwarranted because the Share Transfer was exempt from stamp duty under
section 45 of the SDO.

Decisions of the lower courts

The District Court found in favor of the Appellants, but an appeal by the Collector to the CoA was successful. The CoA allowed the

Collector's appeal on grounds including that LLP 2 did not have “share capital” within the meaning of section 45 of the SDO.
Please refer to our previous tax alert dated 23 July 20242 for the reasoning of the District Court and the CoA decisions on this case.

The Appellants appealed to the CFA against the decision of the CoA.

2 The Hong Kong Tax Alert (2024 Issue No. 10) can be accessed in the link below:
https://www.ey.com/en_cn/technical/hong-kong-tax-alerts/court-of-appeal-ruled-bodies-corporate-that-do-not-have-issued-share-capital-would-not-

qualify-for-stamp-duty-intra-group-transfer-relief
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Decision of the CFA
Legislative history and background

Section 45 of the SDO provides that a transfer of Hong Kong immovable property or Hong Kong stock between two “bodies
corporate” that are “associated” by virtue of either (i) one is the beneficial owner of at least 90 percent of the “issued share capital”
of the other; or (ii) a third body corporate is the beneficial owner of at least 90 percent of the “issued share capital” of both the

transferor and transferee will be exempt from stamp duty.
The term “body corporate” adopted in 1981 to replace “company”

The term “body corporate” did not however appear in the exemption provision in its original form. The original exemption provision

was contained in section 5A of the SDO enacted in 1968.

Subsequently, following the change in the corresponding exemption provision in the UK by section 27 of the Finance Act 1967 (UK),
the SDO was amended in 1981. The amendments included (i) renumbering section 5A as section 45; and (ii) adopting the term “body

corporate” to replace the previous term “company"”.

Finally, in 1991, section 45 was further amended to take the exemption beyond transactions in “Hong Kong immovable property” to

transfers of “Hong Kong stock".
CFA’s consideration of the arguments by both parties
Appellants’ arguments

The Appellants submitted that (a) the expression “body corporate” in section 45 constitutes an open-ended class of foreign
corporations, which does not expressly exclude LLPs; and (b) the expression “issued share capital” in section 45 denotes a

“taxonomic class” which includes features of an LLP which are “materially analogous” to “share capital”.
Collector’s arguments

With respect to the use of the term “body corporate” in section 45, the Collector argued that “... apart from limited liability
companies, body corporate with a share capital in existence in Hong Kong were companies limited by guarantee and unlimited
companies: ss10 and 14 of Cap 32. It is reasonable to infer that the legislature in 1981 intended to expand the scope of section 45 on
transfers of property from just between limited liability companies to all bodies corporate having a share capital. There is no basis for
the Appellants’ suggestion that “body corporate” was used to enable the s45 relief to apply to cases where the entities were

‘incorporated abroad or were otherwise divergent from a company incorporated in Hong Kong'...
CFA’s analysis
“Bodies corporate” only those envisaged by the old Companies Ordinance

The CFA noted that as at both 1968 and 1981 the old Companies Ordinance provided in section 4(2)(a)-(c) for three species of
company: “a company limited by shares”, “a company limited by guarantee” and “an unlimited company”. The latter two species of
company could either have or not have a share capital. Section 3 of the old Companies Ordinance allowed an “existing company” to

register as one of the three species of company.

Given the above legislative history, the CFA accepted the Collector’'s above arguments and rejected the Appellants' “open-ended”

argument contained in (a) above.
“Issued share capital”

Giving the term “issued share capital” its natural and ordinary meaning, the CFA endorsed the CoA’s observation quoted below in its

earlier decision on this case, thereby also rejecting the Appellants’ “analogous” argument contained in (b) above.

“... The expression ‘issued share capital’ is a well understood concept under company law. When used in a tax statute, it should, prima
facie, be interpreted to bear the same meaning as it is employed in the company law context, in the absence of any specific or

different definition for that expression, or any special context which suggests a different meaning is intended. There is nothing in the
context or language of Section 45 to indicate that the legislature intends to use the expression “issued share capital” in any different

sense.”
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Thus, the CFA held that (i) the term “issued share capital” is to be read in the same way whether or not foreign corporations are
involved; and (ii) as an LLP cannot issue or allot share capital, the Appellants cannot satisfy the “association” criterion of section 45
of the SDO.

The appeal of the Appellants was thereby unanimously dismissed.
Commentary

The CFA decision in this case would mean that many of the pending cases for exemption relief based on grounds similar to the

Appellants would also be denied.

In addition to LLPs, it appears that some foreign limited liability corporations (LLCs) that do not have a share capital as envisaged by

the old Companies Ordinance may also not qualify for the exemption relief under section 45 of the SDO.

In Singapore, the Stamp Duties (Amendment) Act 2008 (Act 36 of 2008) extended the ad valorem relief to cover LLPs, regardless of

their place of incorporation or constitution.

To maintain the tax competitiveness of Hong Kong, the Government may need to consider amending the SDO to extend the scope of

section 45 to cover more types of body corporate that would qualify for the exemption relief.

In the meantime, it is hoped that the Collector would soon (i) issue guidance on which types of commonly used foreign corporations
are bodies corporate or not bodies corporate for the purposes of section 45; and (ii) how the 90 percent of the “issued share capital”
is now to be counted given that under the new Companies Ordinance (Cap 622), shares of a company will no longer have a nominal or

par value.

Clients who have any questions on the implications of this CFA decision can contact their tax executive.
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