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IRD explained how it would interpret the law and its assessing practice relating to
individual tax issues in the minutes? of its 2024 annual meeting with the HKICPA

including (i) a tax assessment on share awards could be revised under a late objection if the awards were
subsequently clawed back;

(ii) where an individual rendered services in Hong Kong under an employment, whether and how much of

the leave pay of the individual was attributable to their services rendered inside or outside Hong Kong
would be fact specific;

(iii) rents paid under the tenancy of a serviced apartment would qualify for the domestic rents expense

deduction if the tenancy was a stamped lease agreement but not a license agreement that was not
chargeable to stamp duty in Hong Kong; and

(iv) tax residence of Hong Kong of an individual under a comprehensive avoidance of double taxation

agreements or arrangement (CDTA) could be determined based on either (a) the ordinary residence test
or (b) the 180/300-day physical presence test.

While the Inland Revenue Department's (IRD) above explanation provides some general guidance on how the
tax provisions would be interpreted and the assessing practice would work, their application would still be
fact specific. Clients who have any questions on the above should contact their tax executive.

1 The minutes of the 2024 annual meeting can be retrieved from the link below:
https://www.hkicpa.org.hk/-/media/Document/APD/TF/Tax-bulletin/035_May-2025.pdf
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Revising a tax assessment on share awards subsequently clawed back
Hong Kong Institute of Certified Public Accountants’ (HKICPA) question

The following example was used by the HKICPA to raise the question of whether a tax assessment on share awards could be revised if

the awards were subsequently clawed back under the terms of a share award plan.

Example

A company had a share award plan. In 2022/23, the company issued shares for nil consideration to an employee under the plan. The
employee obtained legal ownership and the economic benefits of the shares in 2022/23. The income in respect of the shares was
reported and taxed in 2022/23.

(i) Subsequently in 2023/24, a material restatement of the company’s financials for prior years needed to be made. Therefore, the
company clawed back all the shares issued to the employee in 2022/23 for nil consideration, under the terms of the share

award plan.

(ii) Same as (i) above except that in 2023/24, the employee ceased employment and joined a competitor, so the company clawed

back all the shares under the terms of the share award plan.
IRD's reply

The IRD responded that the tax treatment on clawback of share awards would depend on the peculiar facts and circumstances of
individual cases, having regard to the specific terms and conditions of the share award plans. In general, when the clawback condition
occurred and on the assumption that a tax avoidance scheme was not involved, it could be accepted that the share benefits
previously chargeable were subject to a contingency of the occurrence of the claw back condition. Such a condition would have a

bearing upon the actual amount of income which should be brought to charge.
Legal basis for revising the assessment

The IRD indicated in both scenarios (i) and (ii) above, where the employee returned the granted/vested share benefits to the
employer, the value of which had been assessed to tax in 2022/23, the employer could file a revised employer's return for the year
of assessment 2022/23. The revised employer's return reporting the correct amount of income accrued to the employee should be

accompanied with a statement explaining the situation giving rise to the correction.

The employee could, on the other hand, request the IRD to revise the assessment for the year 2022/23 under a late objection. That
meant requesting the Commissioner to extend the normal one-month time limit for raising an objection under section 64(1)(a) of the
Inland Revenue Ordinance (IRO) on the grounds that there were reasonable causes for the delay. That the clawback could not be
anticipated would constitute a reasonable cause. Such a notice of objection should be filed within a reasonable time, say within one

month from the clawback.

The IRD added that both in scenarios (i) and (ii) the employee would not be able to rely on section 70A of the IRO to re-open the

assessment since there was no error involved.
Dividends or bonus shares not subject to repayment under clawback

Regarding dividends or bonus shares received by a taxpayer, which were not subject to repayment to the employer upon clawback,
the IRD indicated that how the assessment would be revised depended on the facts and circumstances of the case and whether they
had been assessed previously. For example, whether the dividends would be assessed depended on whether the upfront or back-end
approach was used. If the taxpayer had been assessed previously and the taxpayer was not required to return the dividends when the

share awards were clawed back, the dividend income should not be excluded from the assessment.

The IRD added that under the back-end approach, dividends received by a taxpayer during the vesting period of a share award plan
would be taxable income because at that time the shares had not yet vested on the employee. Accordingly, the dividends received

were not truly dividends but rather a form of employment income in the nature of dividend equivalents.

The IRD also indicated that Departmental Interpretation and Practice Notes No. 38 (Revised) in respect of Salaries Tax Employee

Share-based Benefit would be updated.
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How leave pay attributable to services rendered inside or outside Hong Kong be ascertained

The questions raised by the HKICPA were based on two cases, namely (i) Commissioner of Inland Revenue v Lo Wa Ming Patrick
[2022] 2 HKLRD 1162 of the Court of Appeal and (ii) the tax tribunal of the Board of Review (BOR) case, D18/22.

Commissioner of Inland Revenue v Lo Wa Ming Patrick

The taxpayer in this case was under a Hong Kong employment and was seconded to work in an associated company of the employer
in Guangdong. During the secondment period, while remaining under the Hong Kong employment, he occasionally came back to Hong
Kong to render services to his employer and did not qualify for the “60-days tax exemption condition” under section 8(1B) of the

IRO. The taxpayer spent most of his weekends and leave days in Hong Kong during the secondment period.

As such, while the whole of his employment income was chargeable to Salaries Tax in Hong Kong for the year of assessment

2014/15, the taxpayer also paid tax in respect of the same income in mainland China.

In calculating the amount of income that could be excluded from the tax assessment in Hong Kong under section 8(1A)c) of the IRO,
the IRD only excluded the income attributable to the taxpayer’'s work days in mainland China2. Thus, none of his leave pay was

excluded from the tax assessment in Hong Kong.

On appeal, the Court of Appeal held, based on the facts of the case, the part of the leave pay that was attributable to the services
rendered by the taxpayer in mainland China should also be excluded from the tax assessment. Such an attribution would be made on
the day-in-day-out (DIDO) time-apportionment basis, i.e., the ratio of the number of work days in mainland China to the number of

total work days during the period concerned.
BOR case D18/22

The taxpayer in this case entered into a dual contract arrangement with his employer group, i.e.(i) a Hong Kong employment contract
with a group company in Hong Kong and (ii) a non-Hong Kong employment contract with a group company located a foreign

jurisdiction.

During the period concerned, while spending most of his time in Hong Kong to work for his Hong Kong employer, he also spent some

time in the foreign jurisdiction to work for the overseas group company.

The BOR rejected the Commissioner’'s argument that there was in reality only one Hong Kong employment and the dual contract
arrangement was caught by the anti-avoidance provisions in sections 61 and 61A and therefore should be disregarded. The BOR

found that the dual contract arrangement did comprise two separate employment contracts that were commercially justifiable.

Given that the taxpayer spent most of his time in Hong Kong, the BOR considered that part of the income from his non-Hong Kong

employment should also be chargeable to tax in Hong Kong under section 8(1A)a) of the IRO.

However, in ascertaining the “income derived from services rendered in Hong Kong including leave pay attributable to such services”
under section 8(1A)) of the taxpayer under the non-Hong Kong employment, the BOR departed from the usual DIDO time-

apportionment basis.

The departure included scaling down the amount ascertained under the DIDO time-apportionment basis by the ratio of (i) the non-
Hong Kong employment income to the aggregate of (i) the non-Hong Kong employment income and (ii) the Hong Kong employment

income.

The scaling down was apparently made based on the premises that for any one work day he was in Hong Kong, the taxpayer would

need to devote his time partly to the non-Hong Kong employment and partly to the Hong Kong employment.
Question raised by the HKICPA

The question raised by the HKICPA was whether the IRD would follow the decision of these two cases in similar situations.

2 Note that the section 8(1A)(c) exclusion would only now be applicable where tax suffered in a foreign jurisdiction is in respect of services rendered in
the jurisdiction and the jurisdiction does not have a CDTA with Hong Kong. Where the jurisdiction is a CDTA-jurisdiction, taxpayer would now only be
able to claim a foreign tax credit in Hong Kong in respect of the tax paid in the overseas jurisdiction under the CDTA concerned.
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IRD’s reply

The IRD responded that section 8(1A)a) of the IRO extended the basic charge in section 8(1) to catch income “derived from services
rendered in Hong Kong" in the case of a non-Hong Kong employment. Although there was no provision in the IRO or set law to specify
the basis for apportioning income under section 8(1A)a) of the IRO, it had been the IRD's established practice to use the DIDO time-
apportionment basis to compute the amount of income chargeable to tax under that provision. The exact formulation adopted under

the DIDO time-apportionment basis could differ based on the circumstances of individual cases.

The IRD however considered that decision in D18/22 was fact specific. In general, the IRD would continue to adopt the DIDO time-
apportionment basis for determining the amount of income attributable to services in Hong Kong under section 8(1A)@a) unless it
could be proved that another basis or further modification was justified having regard to the facts and circumstances of the case.
Having said that, with reference to the Lo Wa Ming Patrick case, the IRD would also accept the following specific formula under the
DIDO for the purpose of section 8(1A)(a).

Working days in Leave days and rest days (Note 1) attributable to
+ services rendered in Hong Kong (Note 2)

Income X [ Hong Kong

Total calendar days

Notes:
1. Rest days meant Saturdays, Sundays and public holidays.
2. Leave days and rest days attributable to services rendered in Hong Kong were calculated as follows:

Calendar days (excluding leave days and rest days) in
Total leave days and rest days X Hong Kong

Total calendar days - Total leave days and rest days

The IRD stated that when a taxpayer claimed dual employment for similar services, the IRD would assess whether the situation truly
constituted two separate employments. If it could be established that there two employments, the IRD would review the terms of
those employments and the manner in which the services were provided to ascertain the apportionment basis for apportioning

income under section 8 of the IRO.

Only rents paid for the tenancy of a serviced apartment under a stamped lease agreement would qualify for the
domestic rents expense deduction

The question raised by the HKICPA was whether the tenancy of a serviced apartment in the form of an unstamped license agreement

would qualify for the domestic rents expense deduction.

The IRD responded that under section 26X of the IRO, only rents paid under a qualifying tenancy of any domestic premises would be
deductible. “Qualifying tenancy” was defined in section 26W of the IRO in relation to any domestic premises to mean a tenancy in
writing in respect of the right to the exclusive use of the premises that was, except for government lease, stamped within the

meaning of the Stamp Duty Ordinance (SDO).

As a license agreement did not confer the right to exclusive use of or the proprietary interest in the property (thereby creating no
landlord-and-tenant relationship) and is not an instrument chargeable to stamp duty under the SDO, it did not fall within the meaning
of “qualifying tenancy”. Hence, the rents paid under a license agreement in respect of a serviced apartment were not allowable for

deduction.

The IRD added that the law imposed no restriction on the types of domestic premises that were leased for residential purpose and did
not exclude serviced apartments from the tax deduction regime. If a serviced apartment was leased rather than licensed under a
qualifying tenancy for residential use and the lease agreement was stamped, the rents paid under the tenancy would qualify for

deduction.
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Tax residence of Hong Kong of an individual be determined on either the ordinary residence test or the
180/300-day physical presence test

The IRD confirmed that it had all along taken the view that the ordinary residence test and the 180/300-day physical presence test
were two alternative tests for determining whether an individual was a Hong Kong resident for tax purposes. In this regard, an
individual who did not meet the 180/300-day physical presence test might still be regarded as a Hong Kong resident if he met the

ordinary residence test.

It was well-established that the question of ordinary residence was one of fact and degree. In this regard, the IRD would take into
account all relevant factors and give them such weight as was appropriate in the overall circumstances of the case. Apart from the
number of days that the individual was physically present in Hong Kong, other factors to be considered might include whether the
individual habitually and normally resided in Hong Kong with some degree of continuity, the nature, duration and reasons of his
absence from Hong Kong, where his family members lived, and whether he had any social and economic ties with Hong Kong. What
were the relevant factors and how much weight was to be given to each of them would depend on the actual circumstances of each
case. That said, if the number of days of an individual's presence in Hong Kong in a year was minimal, and the reason for his absence
(e.qg., emigration) clearly suggested that Hong Kong was no longer adopted as his place of residence for a settled purpose as part of
the reqular order of his life, these were strong indicia that the individual could not be regarded as still ordinarily residing in Hong

Kong.

While the IRD's above explanation provides some general guidance on how the tax provisions would be interpreted and the assessing
practice would work, their application would still be fact specific. Clients who have any questions on the above should contact their

tax executive.
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