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Limited liability partnerships, not having “issued share capital” like
that of a company with limited liability, are nonetheless entitled to
intra-group stamp duty relief

The District Court recently overturned a determination made by the Collector of
Stamp Revenue (the Collector) who, while accepting that limited liability
partnerships (LLPs) were bodies corporate, refused to grant intra-group stamp
duty relief under section 45 of the Stamp Duty Ordinance (SDO) 1.

The refusal was made on the grounds that the LLPs concerned, not having “issued
share capital”, could not therefore be 90% associated with the transferee within the
terms of section 45 of the SDO.

Adopting a purposive interpretation approach, the Court rejected the narrow
interpretation adopted by the Collector and held that the term “issued share capital”
should be accorded its ordinary and natural meaning.

The Court held that so long as (i) the participating or share capital of an LLP was
“issued”, i.e., “having been legally given to (those entitled to the share capital) in a
legally completed transaction”; and (ii) the share capital can be divided into
quantifiable portions under the laws under which the LLP was incorporated, such
capital qualified as “issued share capital” for the purposes of section 45 of the SDO.

This alert discusses the decision and its implications.

1. John Wiley & Sons UK2 LLP and Wiley International LLC v Collector of Stamp Revenue DCSA 2/2021. The decision
can be downloaded from: https://leqalref.judiciary.hk/Irs/common/ju/ju_frame.jsp?DIS=145761&currpage=T



https://legalref.judiciary.hk/lrs/common/ju/ju_frame.jsp?DIS=145761&currpage=T

Background and issue in dispute

Currently, stamp duty is imposed on certain types of
instruments in respect of the transfer of beneficial
interests in Hong Kong immovable property and stock.

In an internal group restructuring, stamp duty relief for
the above dutiable documents would however be granted
under section 45 of the SDO, if the transferor and the
transferee are bodies corporate that are not less than 90%
associated by reference to direct or indirect beneficial
ownership as defined.

Such association can be satisfied by way of either (i) the
transferor and the transferee are not less than 90%
associated by reference to the beneficial ownership of
their issued share capital; or (ii) a third body corporate is
the beneficial owner of not less than 90% of the issued
share capital of both the transferor and the transferee.

Before section 45 of the SDO in its current form was
consolidated and amended in 1981, the previous
corresponding version of the intra-group stamp duty relief
was contained in section 5A of the old Stamp Ordinance
(Old Section 5A).

The Old Section 5A referred the transferor and the
transferee as being “companies with limited liability”
associated by reference to their “issued share capital”.

While the current provision of section 45 of the SDO has
replaced the term “companies with limited liability” under
the Old Section 5A with the broader term "body
corporate” that can cover an LLP, the reference to the
association of the transferor and transferee by virtue of
their “issued share capital” under the Old Section 5A
survived and remained in the current provision of section
45 of the SDO.

In essence, the issue in dispute is whether given the above
legislative background, the term “issued share capital”
under section 45 of the SDO, when applied to a body
corporate that is not a company with limited liability,
would still need to be “similar” to that of the latter under
the Companies Ordinance of Hong Kong (HKCO).
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The facts

Prior to an internal group restructuring, the entire share
capital of John Wiley & Sons (HK) Limited, a company
incorporated in Hong Kong (the HK Co) was owned by
John Wiley & Sons UK2 LLP (A1-LLP), and A1-LLP was in
turn 100% beneficially owned by its only member John
Wiley & Sons UK LLP (the Intermediary LLP), and the
Intermediary LLP was 100% beneficially owned by its only
member Wiley International LLC (A2).

The Intermediary LLP and A1-LLP were both incorporated
as LLPs in the UK under the Limited Liability Partnerships
Act 2000 (LLP Act 2000). An LLP incorporated under the
LLP Act 2000 is a body corporate with legal personality
separate from its members and has unlimited capacity.

On 30 April 2019, contract notes and an instrument of
transfer were executed to effect the transfer of the entire
share capital of the HK Co from A1-LLP to A2 (the Share
Transfer).

The structure of the group before and after the aforesaid
internal group restructuring is illustrated in the following
diagrams.

On 29 May 2019, the Appellants A1-LLP and A2 applied
for stamp duty relief under section 45 of the SDO. The
Appellants’ application for relief was however rejected on
the ground that A1-LLP and the Intermediary LLP
(collectively referred to as JWSLLPs) did not have “issued
share capital”. Therefore, A2 and A1-LLP cannot be 90%
associated by reference to the “issue shared capital” of
the JWSLLPs under section 45 of the SDO.

Consequently, A2 and A1-LLP were each assessed an ad
valorem stamp duty of HK$3,180,602.

The Appellants then lodged an appeal against the
assessment to the District Court.
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Decision of the Court

The Collector accepted the facts that: (1) the JWSLLPs
were at the material times bodies corporate within the
meaning of section 45 of the SDO; and (2) at the time of
the Share Transfer, (a) the Intermediary LLP beneficially
owned 100% of the capital of A1-LLP, and (b) A2
beneficially owned 100% of the capital of the Intermediary
LLP.

As such, the only point in dispute was whether the
JWSLLPs have “issued share capital” for the purposes of
section 45 of the SDO and hence, entitled to the intra-
group stamp duty relief provided thereunder.

While it was common ground that the Court should
construe section 45 of the SDO with the purposive
approach of statutory interpretation, Counsel for the
Collector argued that the Court cannot ignore the plain
meaning of the term “issued share capital”, a term not
defined in the SDO.

Counsel contended that where a transaction involved
bodies corporate incorporated overseas, section 45 relief
can only be granted if their “issued share capital” was
issued with a “similar” set of mechanism and procedures
that involved the entire process whereby unissued shares
are applied for, allotted, and finally registered (the Entire
Process) that is applicable to a company with limited
liability under the HKCO.

Otherwise, Counsel contended that it would pose
difficulties to the Collector, given that such capital is not
registered, and it is not transparent to the public.

The judge outrightly dismissed such a contention, noting
that in every case the duty payers have to prove their case
to the Collector with factual evidence how they satisfy the
conditions of section 45 of the SDO.

The judge then rejected Counsel's Entire Process
argument, noting that the purpose of section 45 of the
SDO is to grant relief where the degree of the closeness of
the association between the transferor and the transferee
as stipulated in section 45 of the SDO is satisfied.

The judge took the view that the legislative amendment
undertaken in 1981 clearly intended to extend the ambit
of section 45 relief from associated companies with
limited liability to other forms of bodies corporate
including those incorporated overseas.

Such extension clearly militated against Counsel’s
argument that the term “issued share capital” under
section 45 of the SDO, when applied to a body corporate
that is not a company with limited liability, would need to
be subject to a “similar” set of mechanism and procedures
akin to the Entire Process.
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The judge further noted that there is not any principled,
commercial, policy, or even discernable, reason or
purpose why the Legislature would intend to selectively
give relief only to those closely associated groups of
bodies corporate the “share capital” of their relevant
members have been “issued"” with the Entire Process, and
not to others, even though the closeness of association is
shown.

Having regard to the legislative background and purpose,
the judge considered that the term "issued share capital”
in section 45 of the SDO should be construed according to
its natural and ordinary meaning.

The judge then held that the word “issued” in the context
of section 45 of the SDO as meaning “having been legally
given to (those entitled to the share capital) in a legally
completed transaction”.

As to the meaning of “share capital”, the judge held that it
referred to the division of the shares of a fixed amount
that is legally recognized according to the laws of the
jurisdiction in which the body corporate was incorporated.
As such, the “share capital” need not necessarily be
required to be divided by way of a denomination into
standard units called “shares” that are required to be
registered or are evident by share certificates in the
manner as contended for by Counsel.

It would amount to “share capital so long as the capital of
that body corporate is divided into quantifiable portions...
whether expressed in terms of monetary value or in term
of proportions, and all such shares together make up 100%
of the total value of the capital”.

Applying the said interpretation to the fact that the share
capital of the JWSLLPs have evidently been issued under
the LLP Act 2000 of the UK, the judge held that the
JWSLLPs and A2 met the test of closeness in their
association for the purposes of section 45 of the SDO and
are therefore entitled to the intra-group stamp duty relief
provided thereunder.

Commentary

This is the first time the Courts in Hong Kong have
determined the issue of whether LLPs have “issued share
capital” for the purposes of the stamp duty relief under
section 45 of the SDO.

It is however not yet known whether the Collector would
lodge an appeal against the decision to the Court of
Appeal.

Clients who have LLPs or overseas LLCs in their holding
structure that would need to rely on the stamp duty relief
under section 45 of the SDO for their contemplated
internal restructuring should watch this space and we will
keep you updated.
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EY exists to build a better working world, helping to
create long-term value for clients, people and society
and build trust in the capital markets.

Enabled by data and technology, diverse EY teams in
over 150 countries provide trust through assurance
and help clients grow, transform and operate.

Working across assurance, consulting, law, strategy,
tax and transactions, EY teams ask better questions
to find new answers for the complex issues facing our
world today.

EY refers to the global organization, and may refer to one or more, of
the member firms of Ernst & Young Global Limited, each of which is a
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limited by guarantee, does not provide services to clients, nor does it
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data and a description of the rights individuals have under data
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About EY's Tax services

Your business will only succeed if you build it on a
strong foundation and grow it in a sustainable way. At
EY, we believe that managing your tax obligations
responsibly and proactively can make a critical
difference. Our 50,000 talented tax professionals, in
more than 150 countries, give you technical
knowledge, business experience, consistency and an
unwavering commitment to quality service — wherever
you are and whatever tax services you need.
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