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Hong Kong passes legislation addressing the tax treatment of court-free
amalgamations, the transfer or succession of assets without sale and
deduction of foreign tax paid; and a framework in preparation for the e-filing
of tax returns

Yesterday, the Inland Revenue (Amendment) (Miscellaneous Provisions) Bill 2021 (the Bill)
passed its third reading in the Legislative Council. The Bill, as passed, is expected to be
gazetted and formally become law (the new law) next Friday (i.e., 11 June 2021).

The new law is the same as the Bill in its original form. Clients may refer to our Hong Kong
Tax alert - 24 March 2021 (2021 Issue No. 2) and Hong Kong Tax alert - 1 April 2021 (2012
Issue No. 4)! for a detailed discussion of the Bill in its original form.

The new law makes the following changes to the Inland Revenue Ordinance (IRO) by:

Adopting a succession approach to a qualifying amalgamation (i.e., that undertaken under
the Companies Ordinance of Hong Kong (Cap. 622)). Under such an approach, upon
election by the taxpayer, the transfer of assets from an amalgamating company to the
amalgamated company (i.e., the surviving entity) will generally be treated as being made
at book value and therefore be tax neutral. The amalgamated company will be entitled to
continue to claim tax deductions or allowances in respect of the unrelieved tax costs of
the assets so transferred or succeeded from the amalgamating company.

In addition, the new law also specifies the restrictive conditions under which pre-
amalgamation tax losses sustained by the amalgamating and amalgamated companies can
be utilized post amalgamation.

The above special tax treatment, however, does not apply to a merger of the Hong Kong
branches of two or more foreign companies under a foreign law. Any transfer of assets
under such foreign mergers, not being a qualifying amalgamation under the new law, will
be deemed for tax purposes to be made at open market value (subject to a cap) under the
newly introduced provisions for the “transfer or succession of assets without sale".
Hence, such transfer of assets would not be tax neutral, possibly resulting in significant
tax charges upon merger.

1. These alerts can be downloaded from this link:
https://www.ey.com/en_cn/hong-kong-tax-alerts


https://www.ey.com/en_cn/hong-kong-tax-alerts

Introducing a legal framework to enable more
businessesto furnish tax returns electronically. The first
phase of this wider adoption of e-filing of returnson a
voluntary basis will tentatively be launchedin 2023. The
Government also intends to require certain taxpayers
e.g., large-scale taxpayers to e-file their returns
mandatorily at a later date. In addition, taxpayers may in
future engage service providers to sign and furnish tax
returns to the Inland Revenue Department on their
behalf.

Specifying that the following types of foreign taxes paid
will be tax deductible:

a) for both Hong Kong and non-Hong Kong resident
persons - foreign taxes that were chargedon a
gross income basis in respect of non-interest types
of income (e.qg., royalties and technical service
fees) and paid in a jurisdiction that does not have a
comprehensive avoidance of double taxation
arrangement with Hong Kong (i.e., paid in a “non-
Hong Kong CDTA jurisdiction™);

b) for non-HongKong resident persons - foreign
taxes in respect of (i) interest-type of income? paid
in both Hong Kong and non-Hong Kong CDTA
jurisdictions; and (ii) non-interest types of income
that were charged on a gross income basis and
paid in a jurisdiction that has concluded a
comprehensive avoidance of double taxation
arrangement with Hong Kong (i.e., paid in a “Hong
Kong CDTA jurisdiction”) that are not coveredin
(a) above.

c¢) fornon-HongKong resident persons - the tax
deduction that can be claimed under (a) and (b)
above will however be limited to the amount of the
foreign taxes paid that is unrelieved from double
taxation in the residence jurisdiction of the non-
Hong Kong resident persons.

The Government has made the following clarifications in its
replies to the Bills Committee formed to scrutinize the Bill:

foreign taxes paid by a non-Hong Kong resident person
would be regarded as unrelieved from double taxation
where the foreign taxes paid are not eligible to be
utilized (whether by tax credit or deduction)in their
residencejurisdiction. As such, where the Hong Kong
sourced income of the non-Hong Kong resident person,
in respect of which foreign taxes were paid, is tax
exempt in the residencejurisdiction; or the non-Hong
Kong resident person is not liable to tax in the residence
jurisdiction because of a loss situation, the foreign taxes
paid would be fully deductible in Hong Kong; and

whether foreign taxes charged on a deemed profit basis
are deductible (i.e., also regarded as being charged on a
gross income basis) under the new law would depend on
the basis of computation.

2.

Those types of income that are deemed to be chargeable to tax in
Hong Kong under sections 15(1)(f), (g), (), (ia), (ib), (j), k), (), (la) or
(Ib) of the IRO.

It should also be noted that foreign taxes paid in respect of
interest-type of income by Hong Kong resident persons are
unaffected by the new law. As such, where the foreign
taxes were paid in a Hong Kong CDTA jurisdiction, tax relief
can only be claimed by way of a tax credit under the
relevant CDTA. Where the foreign taxes were paid in a non-
Hong Kong CDTA jurisdiction, only a tax deduction can be
claimed under the existing provision of section 16(1)(c) of
the IRO.

Effective dates

The effective dates of the various provisions of the new law
are as follows:

Amendments under the Effective date

new law

Special tax treatment On or after the new law is
for a qualifying gazetted (i.e., expectedto
amalgamation be 11 June 2021)

Transfer or succession On or after the new law is
of assets without sale gazetted (i.e., expected to
be 11 June 2021)

Wider adoption of To be specifiedin a gazette
electronic filing of tax at a later date

returns

Deduction of foreign Year of assessment

taxes paid 2021/22 and thereafter

Clients who wish to explore how they can benefit from the
new law should contact their tax executives.
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