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What happens if a settlement cannot be reached 
with the Inland Revenue Department (IRD)? –
The Appeal Process 

What would happen if a taxpayer lodges an objection against 

an assessment and no agreement can be reached with IRD on 

the objection?  There are various reasons why a settlement 

cannot be reached with the IRD on a tax dispute.  What 

happens next?

In this issue, we will provide an overview of the appeals 

process both within and beyond the IRD and share some 

practical experiences throughout the process.
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After a taxpayer lodges an objection against an assessment, 

in most cases, the IRD would request the taxpayer to provide 

further information and documentary evidence to 

substantiate the objection.  After consideration of the facts 

and information provided, and sometimes a negotiation 

process between the taxpayer and the IRD case officer, the 

taxpayer and/or the case officer may propose a settlement 

for the tax issues under dispute.  If an agreement can be 

reached on the proposed settlement, the IRD will issue 

revised assessments for full and final settlement for the tax 

matters under dispute.

However, the taxpayer and the IRD may not always be able to 

agree on a settlement, e.g. the parties are unable to 

formulate a settlement basis that is acceptable to both 

parties, or the parties are unable to agree on the quantum of 

the tax.  In these cases, the tax dispute will be referred for 

the Commissioner’s determination.

Appeals team of the IRD

Where a case has been referred for the Commissioner’s 

determination, the case would normally be transferred from 

the Assessing Units (Unit 1 and Unit 2) or the Field Audit and 

Investigation Unit (Unit 4) to the Appeals Section within the 

Commissioner’s Unit of the IRD.  

The Appeals Section will review the case and prepare a draft 

“statement of facts” based on available information.  The 

draft “statement of facts” will normally be sent to the 

taxpayer or his representative for comment, except for cases 

which the IRD considers to be simple or cases where there 

have already been long delays on the part of the taxpayer or 

his representative.  Nevertheless, the taxpayer or his 

representative could request the IRD to issue the draft 

“statement of facts” for comment in all circumstances.

In addition to the draft “statement of facts”, the Appeals 

Section may make requests for further facts, documentary 

evidence or arguments to be included in the draft 

determination prior to the submission of the case to the 

Commissioner for determination.

For desk review cases handled by the Assessing Units, the 

draft “statement of facts” may sometimes be prepared by the 

Assessing Unit case officer and the case may be presented to 

the Commissioner for determination directly by the case 

officer. 

The Commissioner is required to consider every valid 

objection and may confirm, reduce, increase or annul an 

assessment.  The determination of an objection is not 

confined to the matters referred to in the initial assessment.  

If the Commissioner considers the initial assessment to be 

inadequate, he is able to increase the assessment.

Once the Commissioner has made his determination, he will 

transmit his determination in writing to the taxpayer, 

together with his reasons for such determination and the 

facts which he has considered in arriving at the determination.  

The issuance of the written determination signifies the 

beginning of the appeal process with bodies external to the 

IRD.

Board of Review (BOR)

The first step of the taxpayer’s appeal against the 

Commissioner’s determination is lodging a notice of appeal to 

the BOR within one month after the transmission of the written 

determination.  The notice of appeal should state clearly the 

taxpayer’s grounds of appeal and include a copy of the 

Commissioner’s written determination.

The BOR is an independent statutory body for hearing and 

determining tax appeals.  Upon receipt of the notice of appeal, 

the BOR will form a panel with at least three members to hear 

and determine the tax appeal and fix a date for the hearing.  

At this stage, we strongly recommend the taxpayer to engage 

a barrister to represent himself at the hearing on complicated 

cases as the IRD would usually involve the Department of 

Justice at the hearing.  

Although the BOR does not form part of the Court system in 

Hong Kong, the hearing of the BOR follows similar procedures 

of a hearing of the Courts.  The taxpayer is required to submit 

bundles, documents that the taxpayer intends to present at the 

hearing to support the case, prior to the hearing within a fixed 

timeframe.  The taxpayer is also able to call witnesses to give 

evidence at the hearing.  Meanwhile, the taxpayer will also be 

served with the IRD’s bundles.

During the hearing, both the appellant (i.e. the taxpayer) and 

the IRD will give an opening statement, each party then 

presents their case with evidence and witnesses with cross-

examination by the other party. The hearing is concluded by 

the appellant and the IRD giving a closing statement.  

In Hong Kong, saved for a few recognized situations, a 

practicing barrister may only accept instructions from a 

solicitor or a member of a recognized professional body if the 

matter in dispute falls within the professional expertise of the 

professional.  For example, for tax cases, the client may 

engage a tax professional to instruct a barrister. 

After the hearing, the BOR will deliver its decision in writing.  

The Board may confirm, reduce, increase or annul the 

assessment appealed against or may remit the case to the 

Commissioner for re-assessment.

The Courts

The taxpayer or the Commissioner may make an application to 

the Court of First Instance (CFI) for leave to appeal against the 

BOR’s decision on a ground involving a question of law.  As 

opposed to the BOR, the Courts will only rule on questions of 

law and not questions of facts.

The application to the CFI must be lodged with the Register of 

the High Court and served on the other party within 1 month 

after the date on which the BOR’s decision is made or the date 

of communication by which the BOR’s decision is notified, and 

suggested by a statement setting out the grounds of appeal 

and the reasons why leave should be granted.

Following the CFI, the taxpayer or the Commissioner may 

further appeal to the Court of Appeal and ultimately Court of 

Final Appeal (CFA).  The CFA is the highest appellate court in 

Hong Kong.  Dissimilar to the CFI and CA, leave (i.e. permission) 

to appeal is required for the CFA. 

Leave will be granted if in the opinion of the CA or the CFA, the 

question involved in the appeal is one which, because of its 

great general or public importance, or otherwise, ought to be 

submitted to the CFA for decision. 



Leapfrog arrangements

The taxpayer and the Commissioner may appeal directly to 

the CFI after the issuance of the written determination by the 

IRD under section 67 of the Inland Revenue Ordinance (IRO).  

In addition, pursuant to section 69A of the IRO, the taxpayer 

and the Commissioner may also, with the leave of the CA, 

appeal against the decision of the BOR directly to the CA 

instead of the CFI.  These arrangements are commonly known 

as the leapfrog arrangements. 

In the case of section 67, where a valid notice of appeal is 

given to the BOR and within 21 days after the date that the 

notice of appeal has been received by the BOR, the taxpayer 

or the Commissioner may, by notice in writing to the other 

party and the BOR, request the appeal to be transferred to 

the CFI directly for hearing and determination.  If the other 

party agrees to the request and gives his consent in writing to 

the BOR within 21 days after the date of such notice, the BOR 

will transmit the appeal to the CFI.  

For situations under section 69A, leave to appeal may be 

granted on the ground that in the opinion of the CA, it is 

desirable that by the following reasons the appeal be heard 

and determined by the CA:

i. the amount of tax in dispute;

ii. general or public importance of the matter;

iii. extraordinary difficulty of the matter; or 

iv. any other reason. 

Considerations for appealing against an 
assessment

Although the path for appeal is clear and straightforward, 

preparation for each level of appeal can be quite complex and 

requires a lot of resources.  As such, the following factors 

should be considered when taxpayers have to decide whether 

to settle or appeal against a tax dispute:

1. Time

The appeal process can take up to tens of years to reach 

final conclusion.  Even if the taxpayer appeals successfully 

at the BOR or one level of the Courts, the IRD may further 

appeal against the decision and bring the case to the next 

higher level of the Courts.  Therefore, taxpayers should be 

prepared that the case could be escalated up to the CFA 

until a final decision can be made.

2. Money

The appeal process often involves engagement of legal 

and tax professionals.  With the potential long time span 

of the whole appeal process, the professional fees can be 

substantial.  Taxpayers should evaluate the cost and 

benefits before deciding on whether to make an appeal.

3. Publicity

The taxpayer’s confidentiality is protected by the privacy 

provision of the IRO during the appeal process within the 

IRD.  The taxpayer’s identity is also kept anonymous at the 

BOR level even though the BOR’s decision may be 

published to the public.  

However, once the case is appealed to the Courts, details 

of the taxpayer and the case will become public.  As such, 

taxpayers should consider whether the publicity will bring 

any adverse impact to the taxpayer when deciding 

whether and how far they would go for the appeal route.

4. Certainty

Settling the case now will bring certainty to the past and 

the taxpayer can plan for the future by restructuring, re-

designing its business process / activities, etc.  As 

mentioned above, the appeal process can take up to tens 

of years and all the years of assessments are open to re-

assessment until a final decision is made.

Whether to settle or appeal for a case is not an easy or 

straightforward decision.  There are many factors that should 

be considered and we strongly recommend that professional 

advice be sought when making such decision. 

Appeal process beyond the IRD
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