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Cover Note

The Inclusive Framework’s Task Force on the Digital Economy (TFDE) has approved the publication of
a text of the Multilateral Convention (MLC) to implement Amount A, together with its Explanatory
Statement (ES) and the Understanding on the Application of Certainty for Amount A of Pillar One (UAC).
This text reflects the consensus achieved so far among members on the technical architecture of
Amount A, with different views on a handful of specific items noted in footnotes by a small number of
jurisdictions who are constructively engaging to resolve differences.

In view of the significance of this reform for the international tax system, and guided by the 11 July 2023
Outcome Statement approved by 138 members of the Inclusive Framework, the publication of this
document is intended to: ensure transparency; facilitate the ability of some members of the Inclusive
Framework to engage in internal processes necessary to enable swift adoption by the TFDE; facilitate
resolution of remaining differences by the Inclusive Framework; and prepare the MLC for signature.
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Background

1. The Multilateral Convention to Implement Amount A of Pillar One on the Tax Challenges Arising
from the Digitalisation of the Economy is the outcome of work conducted by the OECD/G20 Inclusive
Framework on Base Erosion and Profit Shifting.

2. The BEPS Action Plan2 was developed by the Organisation for Economic Cooperation and
Development (OECD) Committee on Fiscal Affairs (CFA) and endorsed by the Group of Twenty (G20
Leaders in September 2013.2 It identified 15 actions to address base erosion and profit shifting (BEPS) in
a comprehensive manner, and set out deadlines to implement those actions.

3. The Task Force on the Digital Economy (TFDE), which at the time was a subsidiary body of the
CFA in which non-OECD G20 countries participated as Associates on an equal footing with OECD
countries, was established in September 2013 to develop a report identifying issues raised by the digital
economy. This report formed Action 1 of the BEPS Action Plan and was to “Address the tax challenges of
the digital economy”. Action 1 had the objective of examining the main difficulties that the digital economy
poses for the application of existing international tax rules and to develop detailed options to address those
difficulties.

4. After two years of work, the CFA, including all OECD and G20 countries working on an equal
footing, produced the Final BEPS Package, which was endorsed by the OECD Council and the G20
Leaders in November 2015. The Action 1 Report identified a number of BEPS-related challenges
presented by the digital economy, as well as broader tax challenges. The Action 1 Report concluded that
work on the issues associated with the digital economy should be continued.

5. Following the delivery of the 2015 BEPS package and a call from the G20 to engage an even
broader range of countries in the implementation of the measures, the OECD/G20 Inclusive Framework
on BEPS (IF) was established in June 2016. The IF brought together all interested and committed countries
and jurisdictions on an equal footing. With the establishment of the IF, a further mandate for the TFDE was
agreed in January 2017, including for the delivery of an interim report by the end of 2018 and a final report
in 2020.

6. In March 2017, the G20 called on the TFDE to deliver an interim report by the 2018 IMF/World
Bank Spring Meetings — a request that was reiterated by the G20 Leaders at their July 2017 Hamburg
Summit. The TFDE delivered “Tax Challenges Arising from Digitalisation — Interim Report 2018” in March
2018. This report included an update on developments in digital technology and business models, the
individual measures taken by countries to address the broader tax challenges raised by digitalisation, and
the extent of implementation and impact of the relevant Actions from the BEPS package.

7. In May 2019, members of the IF agreed a “Programme of Work to Develop a Consensus Solution
to the Tax Challenges Arising from the Digitalisation of the Economy”. The Programme of Work provided
instructions to the IF and its technical working groups to deliver a solution to the tax challenges presented
by the digitalisation of the economy, focussing on two pillars. The first pillar (“Pillar One”) considered the

' The footnotes in the Multilateral Convention (MLC) contain objections that have been raised by some countries to
certain provisions of the MLC. These objections also apply to the relevant parts of this
Explanatory Statement.

2 https://www.oecd.org/ctp/BEPSActionPlan.pdf.

3 http://www.g20.utoronto.ca/2013/2013-0906-declaration.html.
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allocation of taxing rights and sought a coherent and concurrent review of the profit allocation and nexus
rules. The second pillar (“Pillar Two”) was about an approach to addressing remaining BEPS issues.

8. In November 2019, the OECD Secretariat held a public consultation on a Secretariat proposal
called the “Unified Approach” under Pillar One. This led to a “Statement by the OECD/G20 Inclusive
Framework on BEPS on the Two-Pillar Approach to Address the Tax Challenges Arising from the
Digitalisation of the Economy” in January 2020. The Statement outlined an outline of the architecture for
the Unified Approach, as agreed upon by the IF, and also a revised Programme of Work.

9. In October 2020, the IF approved the release of “Tax Challenges Arising from Digitalisation —
Report on Pillar One Blueprint” for public comment. This Secretariat report focused on new nexus and
profit allocation rules, and reflected the various views of IF members on potential ways forward with respect
to key policy features, principles and parameters - some of which were substantially altered in subsequent
negotiations. It also identified the remaining issues to be resolved, and next steps.

10. This report was followed on 1 July 2021 by a “Statement on a Two-Pillar Solution to Address the
Tax Challenges Arising from the Digitalisation of the Economy”. This Statement set out the agreed key
components of the two-pillar solution, including Pillar One, and was agreed by 134 members of the IF (at
31 August 2021). The Statement provided that Amount A, under which a share of residual profit would be
allocated to market jurisdictions using a formulary approach applied at the level of an MNE group (or
segment), would be delivered through a multilateral instrument.

11. The July Statement was further updated in October 2021 (“the October 2021 Statement”). The
October 2021 Statement, which has been agreed by 139 member jurisdictions, contained a Detailed
Implementation Plan, confirming that Amount A would be implemented through a Multilateral Convention
(“MLC”, or “Convention”) and, where necessary, correlative changes to domestic law.

12. The Detailed Implementation Plan said that the MLC would introduce a multilateral framework for
all jurisdictions that join, regardless of whether a tax treaty currently exists between those jurisdictions. It
also said that the MLC would contain the rules necessary to determine and allocate Amount A and
eliminate double taxation, as well as the simplified administration process, the exchange of information
process and the processes for dispute prevention and resolution in a mandatory and binding manner
between all jurisdictions, with the appropriate allowance for those jurisdictions for which an elective binding
dispute resolution mechanism applies with respect to issues related to Amount A.

13. According to the Detailed Implementation Plan, the MLC would ensure consistency and certainty
in the application of Amount A and certainty with respect to issues related to Amount A. It provided that
where a tax treaty exists between parties to the MLC, that tax treaty will remain in force and continue to
govern cross-border taxation outside Amount A, but the MLC would address inconsistencies with existing
tax treaties to the extent necessary to give effect to the solution with respect to Amount A. The Detailed
Implementation Plan further said that the MLC would also address interactions between the MLC and
future tax treaties. Where there is no tax treaty in force between parties, the MLC would create the
relationship necessary to ensure the effective implementation of all aspects of Amount A.

14. The October 2021 Statement further provided that the MLC would also require all parties to remove
all digital services taxes and other relevant similar measures with respect to all companies, and to commit
not to introduce such measures in the future.

15. Finally, the October 2021 Statement provided that the MLC would be supplemented by an
Explanatory Statement that would describe the purpose and operation of the Amount A rules and
processes.
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16. The MLC was negotiated by the TFDE, the members of which participated on an equal footing,
and was approved by members of the IF. The text of this Explanatory Statement to accompany the MLC
was prepared by the participants in the TFDE to provide clarification of the approach taken in the MLC and
how each provision is intended to apply. It therefore reflects the agreed understanding of the negotiators
with respect to the MLC. The TFDE adopted this Explanatory Statement on [DD MM YYYY] at the same
time as adopting the text of the MLC. It is intended by the negotiators to form part of the context of the
MLC, as that term is used in customary international law,* for the purpose of the interpretation of its terms.

17. Also on [DD MM YYYY], the TFDE adopted an Understanding on the Application of Certainty for
Amount A of Pillar One (‘UAC”). The UAC is also intended by the negotiators to form part of the context
for the purpose of interpretating the terms of the MLC.

4In general, and as reflected in Article 31(1) of the Vienna Convention on the Law of Treaties (VCLT), a treaty must
be interpreted in good faith in accordance with the ordinary meaning to be given to its terms in their context and in light
of its object and purpose. For that purpose, as reflected in Article 31(2) of the VCLT, the context comprises, in addition
to the text of the treaty itself (including its preamble and any annexes): A) any agreement related to the treaty which
was made between all the parties in connection with the conclusion of the treaty; B) any instrument which was made
by one or more parties in connection with the conclusion of the treaty and accepted by the other parties as an
instrument related to the treaty.
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Structure and content of the Convention

18. Each Part of the Convention provides for a different aspect of the October 2021 Statement. The
structure and content of the Convention is summarised as follows.

19. Part | sets out the way in which the Convention operates, including defined terms. It provides
that, except as provided otherwise, only the Group Entities of Covered Groups are subject to the provisions
of the Convention.

20. Part Il provides the scope of the Convention. It provides the key operative definitions including
the definition of a Covered Group, which is determined by the EUR 20 billion global revenue test and 10
per cent profitability threshold. This Part also provides the rules applicable to a segment of an MNE Group
and the exclusions for extractives, regulated financial services, defence and autonomous domestic
businesses.

21. Part lll provides for the determination of the Amount A Profit that is taxable in each Party
and contains the provisions describing the tax computation for a Covered Group. This includes the
rules for allocating profit among Parties to the Convention (including the marketing and distribution profits
safe harbour adjustment), the rules determining the source of a Covered Group’s revenues and the
revenue-based nexus test.

22. Part IV contains the rules for the elimination of double taxation that arises from the taxation
of the Amount A Profit in each Party, including the identification of the entity or entities that are entitled
to the elimination of double taxation on the Amount A Profit.

23. Part V concerns administration, provision of tax certainty, exchange of information and
international cooperation. This includes the early certainty process, the certainty process for related
issues (including an elective binding dispute resolution mechanism available to certain Parties), and the
provisions on the exchange of information and consultations between competent authorities.

24, Part VI contains the rules for the treatment of specific measures enacted by Parties. This
includes an obligation to withdraw the measures listed in Annex A, a definition of the measures the Parties
to the MLC commit not to enact in the future and a mechanism that will eliminate allocations under Article
5 for breach of that commitment, and the treatment of specific measures in scope of tax treaties.

25. Part VIl contains the final provisions of the Convention. This includes the requirements for
signature and ratification of the Convention, including for the application of the Convention to non-State
jurisdictions. In addition, this Part provides that Parties may not make any reservations against the
provisions of the Convention, and also for future amendments to be made to the Convention. Part VI
includes a provision permitting the Parties to convene a Conference of the Parties for certain purposes. It
also covers entry into force and entry into effect of the Convention, withdrawal from, amendment to and
termination of the Convention and the review process to lower the Adjusted Revenues threshold. Part VI
also describes the role of the Depository of the Convention and any subsequent protocols.

26. Annex A contains a list of existing measures subject to removal. These listed measures must
not be applied to any company under Article 38, failing which the consequences set out in Article 39 would

apply.

27. Annex B contains supplementary provisions for Article 2. This includes the definitions of some
terms used in Article 2. These include definitions related to Excluded Entities (Section 1), Adjusted Profit
Before Tax of a Covered Group (Section 2), the identification of the Designated Payment Entity (Section
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3), Elimination Profit (or Loss) (Section 4), Return on Depreciation and Payroll (Section 5), and the
Withholding Tax Upward Adjustment (Section 6).

28. Annex C contains supplementary provisions for Article 3. This Annex contains Section 1
(group mergers and demergers, internal fragmentation, dual-listed arrangements and stapled structures),
Section 2 (regulated financial institutions), Section 3 (qualifying extractives groups), Section 4 (disclosed
segments), Section 5 (autonomous domestic business exemption) and Section 6 (defence group
adjustments).

29. Annex D provides additional detail with respect to each category of Adjusted Revenues
identified in Article 7. For example, Annex D defines the enumerated indicators and the relevant
allocation keys used in applying Article 6.

30. Annex E contains supplementary provisions for Section 1 of Part V on Administration. This
includes provisions on transition periods and simplified scope calculations.

31. Annex F contains supplementary provisions for Section 2 of Part V on Tax Certainty for
Amount A. This includes provisions on certainty reviews, the determination panel to resolve
disagreements, the composition of a determination panel and definitions relevant for Section 2 of Part V.

32. Annex G contains supplementary provisions for Section 3 of Part V on Tax Certainty for
issues related to Amount A. These includes provisions on the statement of information and terms of
reference, the Competent Authority agreement on mode of application, the appointment of dispute
resolution panel members, the communication of information and confidentiality of dispute resolution panel
proceedings, as well as the dispute resolution panel process and the costs of dispute resolution panel
proceedings.

33. Annex H contains provisions on the review process and early clarification on digital
services taxes and relevant similar measures.

34. Annex | contains a table with points attributed to Jurisdictions for purposes of certain
provisions (Articles 43, 48 and 51).
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Part | — General

Article 1 — Application and personal scope

Paragraph 1

35. Article 1 describes the scope of application of the Convention. Paragraph 1 provides that, except
as provided otherwise, the provisions of the Convention apply only to the Group Entities of a Covered
Group. The provision applies to persons that may not be members of a Covered Group in two
circumstances. First, the provisions of Section 1 of Part VI addressing the removal and standstill of digital
services taxes apply with respect to all companies. Second, Article 24 is intended to ensure that the tax
certainty process is available to MNE groups seeking clarity on whether they are Covered Groups. A
Covered Group is defined in Article 3. The application of the Convention is further subject to the specific
conditions defined in paragraph 2.

Paragraph 2

36. Paragraph 2 provides that the Convention has no implications beyond those listed in
subparagraphs (a) through (c). This means the Convention cannot create any new or additional charge or
liability for a member of a Covered Group in a Party that would not otherwise have arisen. This applies
broadly to any charges in such Jurisdiction, including direct and indirect taxes (national or local taxes),
customs duties, local taxes, and social security contributions. For example, the fact that a Group Entity is
liable to tax in a Party pursuant to the Convention cannot cause that Group Entity to be deemed to have a
presence in that Party such that it is liable also for social security taxes or contributions.

37. The first of the circumstances, found at subparagraph (a), is the determination of whether an MNE
Group is a Covered Group and the determination of the taxation of a Covered Group in accordance with
Parts Il through IV. As noted in the Commentary to paragraph 1, inclusion of the identification of a Covered
Group helps ensure that MNE Groups are able to make use of the tax certainty process contained in the
Convention in order to clarify whether they are a Covered Group, even if it is subsequently determined that
the MNE Group is not a Covered Group. The Convention also applies to determine the amount of a
Covered Group’s profit, the amount of that profit that may be taxed by a Party and the identification of the
Group Entity or Entities that are liable for that tax, the amount of relief from double taxation that a Party
must provide, and the Group Entity or Entities entitled to that relief.

38. The second of the circumstances, found at subparagraph (b), is the administration, provision of
tax certainty, and exchange of information and international cooperation in accordance with Part V. The
provision of tax certainty covers the mechanisms provided for by Part V, including the tax certainty
framework and the certainty process for related issues.

39. The third circumstance, found at subparagraph (c), is the treatment of specific measures enacted
by Parties in accordance with Part VI, which includes the removal of the measures listed in Annex A, a
definition of digital services tax or relevant similar measure and a mechanism that will eliminate allocation
under Article 5 for those Parties where a measure is in force and in effect, as well as the treatment of
specific measures in scope of tax treaties.
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Part Il — Definitions

Article 2 — General definitions

40. Part Il contains the definitions of a number of terms used throughout the Convention. With the
exception of the term “Covered Group,” terms used in multiple places in the Convention generally appear
in Article 2, in alphabetical order. Certain terms used in Article 2 are supplemented by additional detail in
Annex B. As a general matter, terms defined in Part Il are those that are used in multiple Articles
throughout the Convention, and appear with the first letters of each word capitalized. Where terms are
used exclusively or almost exclusively within a specific Article or Part, however, they are generally defined
in that Article or Part. For ease of reference, references to these terms appear in italics.

41. Any term that is not defined in the Convention shall be interpreted in good faith in accordance with
its ordinary meaning in its context and in the light of the Convention’s object and purpose, consistent with
the principles of customary international law. The context comprises the provisions of the Convention,
including its preamble and Annexes, as well as this Explanatory Statement and the UAC, which reflect the
agreed understanding of the negotiators with respect to the Convention.

Acceptable Financial Accounting Standard

42. The term “Acceptable Financial Accounting Standard” means the International Financial Reporting
Standards (IFRS), including IFRS as adopted in Regulation (EC) No. 1126/2008, as amended, and IFRS
as adopted by the body with legal authority in the relevant Jurisdiction to prescribe, establish, or accept
accounting standards for financial reporting purposes. It also includes the Generally Accepted Accounting
Principles (GAAP) adopted for financial reporting purposes by the relevant legal authorities of Australia,
Brazil, Canada, Member States of the European Union, Member States of the European Economic Area,
Hong Kong (China), Japan, Mexico, New Zealand, the People’s Republic of China, the Republic of India,
the Republic of Korea, Russia, Singapore, Switzerland, the Republic of Tirkiye, the United Kingdom, and
the United States of America. GAAP of another Jurisdiction is included within the definition of ‘Acceptable
Financial Accounting Standard’ in the event that the Conference of the Parties issues a decision confirming
that such Jurisdiction’s GAAP are equivalent to IFRS. The Conference of the Parties will determine
equivalence by benchmarking each of the Jurisdiction’s standards against the corresponding IFRS
standard, and by assessing the potential effect of any divergence observed in the computation of the
Adjusted Profit Before Tax. This assessment should be comprehensive and not limited to considerations
of a particular Group. In conducting its assessment, the Conference of the Parties will regard the
determinations of the IASB or any other relevant accounting authority.

Adjusted Profit Before Tax

43. This definition refers to the meaning assigned to it in Annex B Section 2(1). Relevant explanatory
statement text can be found in paragraph 1080 onwards.

Adjusted Revenues

44. This definition relies on items of income included in revenues as determined by Acceptable
Financial Accounting Standards, as defined in subparagraph (a), with the exception of those items
discussed. There are five steps to arrive at the Adjusted Revenues.
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45. First, the starting point for the calculation of Adjusted Revenues is the gross revenues, exclusive
of value added taxes, goods and services taxes, sales taxes, or other similar taxes on consumption (if any
would be included), reported in the Group’s Consolidated Financial Statements (or that would have been
so reported if the Ultimate Parent Entity prepared Consolidated Financial Statements). Under some
Acceptable Financial Accounting Standards, gross revenues can also be referred to as turnover, gross
sales or a similar top line in the Group’s Consolidated Financial Statements. Where a Group reports both
gross and net revenues under an Acceptable Financial Accounting Standard, whether on the face of the
profit and loss statement or in the notes to the Consolidated Financial Statements, the gross amount is the
starting point for calculating the Adjusted Revenues. Where only net revenues (i.e. gross revenues minus,
for example, rebates, returns or other amounts) are reported, that net amount is the starting point for
calculating the Adjusted Revenues.

46. Accounting standards generally define revenues as increases in economic benefits during the
accounting period in the form of inflows or enhancements of assets or decreases of liabilities that result in
an increase in equity, other than those relating to contributions from equity participants, arising in the
course of an entity’s ordinary activities. For instance, accounting standards generally classify gains from
ordinary activities as revenue and, accordingly, those are included in the definition of Adjusted Revenues.
In contrast, items not classified as revenue for accounting purposes, such as gains from extraordinary
activities (which may include, but not limited to equity gains and gains on sales of fixed assets received or
realised as a non-operating income or extraordinary gain), interest, dividends or other operating income,
are not comprised in the definition of Adjusted Revenues. For example, under an Acceptable Financial
Accounting Standard the gain or loss arising from the derecognition (e.g. following a disposal) of an item
of property, plant or equipment will generally be included in profit or loss when the item is derecognised
and the gain shall not be classified as revenue. However, in other circumstances where, for instance, items
of property, plant and equipment that were previously held for rental to others, are sold in the ordinary
course of the business, then the proceeds of such assets would generally be recognised in the revenue
line.

47. Second, revenues derived from the following categories are excluded to the extent they are
included in the revenues reported for accounting purposes in the Group’s Consolidated Financial
Statements (or that would have been so reported if the Ultimate Parent Entity prepared Consolidated
Financial Statements):

e dividends or other distributions referred to in Annex B Section 2(1)(a)(ii); and
e gain, profit, or loss referred to in Annex B Section 2(1)(a)(iii).

48. The items referred to in the above paragraph are ordinarily not included in revenues under an
Acceptable Financial Accounting Standard, but the adjustments seek to cover the exceptional cases where
they are included per an Acceptable Financial Accounting Standard.

49. Revenue related to items under Annex B Section 2(1)(b)(iii) is allocated evenly among the Period
in which the disposition occurs and the four subsequent Periods to the extent they are included in the
revenues reported in the Period. For the avoidance of doubt, the adjustment for revenue related to items
under Annex B Section 2(1)(b)(iii) can only be downward in the Period in which the disposition occurs and
does not require any inclusion of amounts that are not reported as revenues in that Period. The adjustment
will be upward in the four subsequent Periods, but the total of those adjustments will never exceed the
initial amount that was excluded for the Period in which the disposition occurs.

50. Third, revenues derived by Excluded Entities, as defined in Article 2, are excluded to the extent
they are included in revenues reported for accounting purposes in the Group’s Consolidated Financial
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Statements (or that would have been so reported if the Ultimate Parent Entity prepared Consolidated
Financial Statements) and provided that such revenues are not already excluded. This adjustment aligns
with the definition of a Group which specifically excludes an Excluded Entity and the adjustments provided
under the calculation of the Group’s Adjusted Profit Before Tax which similarly excludes the Entity Financial
Accounting Profit (or Loss) of an Excluded Entity.

51. Fourth, restatements of one or more prior period’s reported Financial Accounting Profit (or Loss)
that are identified and recognised during the Period and relate to an amount(s) classified as revenue under
Acceptable Financial Accounting Standards are adjusted, provided that restatement meets the definition
of a prior period adjustment for the Period as referred to in Annex B Section 2(1)(c). The definition of a
prior period adjustment for the Period is considered in the Explanatory Statement on Annex B Section 2
(see paragraphs 1105 through 1110).

52. As specified in the fourth step outlined above, the adjustment of revenues derived from a prior
period adjustment of one or more prior Period’s reported Financial Accounting Profit (or Loss) in the
calculation of Adjusted Revenues means those amounts will be taken into account for purposes of the
scoping criteria in Article 3(1), the nexus test in Article 8 and the determination of the revenue sourced
under Article 7 for the Period in which the adjustment is identified and recognised. The definition of
Adjusted Revenues is therefore consistent with the rule for the calculation of Adjusted Profit Before Tax in
Annex B Section 2(1), which similarly provides for adjustment of prior periods in the Period for a prior
period adjustment. This means that rather than adjusting the prior Period Adjusted Revenues for purposes
of the revenue test in Article 3(1)(a), the quantum of the adjustment to the revenue line in the prior Period
will be adjusted in the calculation of Adjusted Revenues for the Period in which the adjustment is identified
and recognised. Depending on the nature of the item of adjustment in the prior Periods, the adjustment
can be either a positive or negative amount. This means that the identification or recognition of
understatement of turnover in the prior Period would increase the Adjusted Revenues in the Period in
which the adjustment is identified and recognised, while the identification or recognition of overstatement
of turnover in the prior Period would decrease the Adjusted Revenues in the Period.

53. Fifth, revenues derived from Joint Ventures and Joint Operations are included in the calculation of
Adjusted Revenues in the same proportion as the Group’s share of profit or loss derived from the Joint
Operation or the Joint Venture. The definitions of a Joint Venture and a Joint Operation are provided in
Article 2. In respect of a Joint Venture, this adjustment is necessary as Acceptable Financial Accounting
Standards do not require revenues derived from an interest in a Joint Venture to be reported in the revenue
line of Consolidated Financial Statements. Instead, Acceptable Financial Accounting Standards generally
only require the reporting of the profit (or loss), i.e. revenues less expenses, arising from an interest in a
Joint Venture in the Consolidated Financial Statements. Therefore, to ensure equitable treatment,
revenues derived from Joint Ventures are included in the calculation of Adjusted Revenues such that these
amounts are taken into account for purposes of the scope tests in Article 3(1) and (2). In order to avoid
double counting for Amount A purposes, revenues derived from a Joint Venture would not be included
where the Joint Venture is an Ultimate Parent Entity of another Covered Group.

54. Similarly, this paragraph requires that revenues from a Joint Operation are included to align with
the Group’s proportionate share of profit (or loss) derived from the Joint Operation and included in
calculating the Financial Accounting Profit (or Loss). A Joint Operation will generally be accounted for on
a line-by-line basis, rather than the equity method, in the Consolidated Financial Statements of the Group
and the revenues derived from the Joint Operation will ordinarily reflect the Group’s share of the revenues
in proportion to its profit (or loss). In such a case, no adjustment will be required. However, in other
instances an arrangement which meets the definition of Joint Operation may see one of the parties to the
arrangement receiving all of the revenues under the contractual terms and making a balancing payment
to the other party (or parties) for their share of the profits. In this case, the Consolidated Financial
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Statements of the Group (or Groups) that includes the Group Entity(ies) which receives the balancing
payment will not report its share of the revenues from the Joint Operation on a line-by-line basis because
all the revenues are reflected by the other party. Therefore, the definition of Adjusted Revenues provides
the necessary adjustment so all Groups reflect their share of revenues in proportion to the profit (or loss)
of the Joint Operation to which they are entitled under the contractual terms. No adjustment for revenues
derived from a Joint Operation would be made where a Joint Operation is not recognized in its
Consolidated Financial Statements.

Amount A Profit

55. The term “Amount A Profit” is defined in subparagraph (d) for purposes of Article 5(1) which
provides how to determine the portion of the Amount A Profit of a Covered Group that is allocated to a
Jurisdiction in which a Covered Group has nexus under Article 8 for a Period. Amount A Profit is determined
by the two-step process provided in subdivisions (i) and (ii). These steps are applied on a groupwide basis.

56. The first step (contained in subdivision (i)) is to identify the total excess profits of the Covered
Group for a Period, as determined on a standardised quantitative basis for purposes of the Convention.
This amount is determined by first subtracting the normal profits of the Covered Group for purposes of the
Convention from the total relevant profits of the Group (i.e., the Adjusted Profit Before Tax referred in
Annex B Section 2). The normal profits of the Covered Group are determined for purposes of the
Convention by multiplying the Adjusted Revenues defined in Article 2(c) of the Group in the Period by 10
per cent. This normal profit is then subtracted from the Adjusted Profit Before Tax (refer Annex B Section
2) of the Covered Group and any excess Adjusted Profit Before Tax of the Covered Group above the
normal profit amount is considered to be excess profits of the Covered Group for a Period.

57. The second step (contained in subdivision (ii)) is to multiply the excess profits calculated in the
first step by 25 per cent. The product of this calculation reflects the portion of excess profits at a Group
level that is available for allocation to market jurisdictions, subject to the Covered Group having nexus in
those jurisdictions and any limitation resulting from the marketing and distribution profits safe harbour
adjustment in Article 5(1)(a).

Amount A Tax Return and Common Documentation Package

58. The term “Amount A Return and Common Documentation Packages” has the meaning assigned
to this term in Article 15(1). A detailed explanation can be found from paragraph 506 onwards.

Competent Authority

59. The term “Competent Authority” means any person, ministry, governmental agency or institution
designated by a Party as responsible for all or part of the administration of the provisions of the Convention.
Partial designations could either refer to certain parts of the Convention, such as the tax certainty process
or the exchanges of information under Article 39, or apply to particular Jurisdictions of the Party, including
those covered by a territorial extension. The list of Competent Authorities is to be notified by each Party to
the Depository. The list of all designated Competent Authorities will be made publicly available by the
Depository. Parties may at any time update their list of Competent Authorities by means of an updated
notification to the Depository.

Consolidated Financial Statements

60. The “Consolidated Financial Statements” used to calculate “Financial Accounting Profit (or Loss)”
are the financial statements prepared by the Ultimate Parent Entity in which the assets, liabilities, income,
expenses and cash flows of the Ultimate Parent Entity and other Group Entities are presented as those of
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a single economic entity. The Consolidated Financial Statements include the notes that are incorporated
as part of these statements. In addition, to be used for purposes of the Convention, financial statements
must be independently audited and must be prepared under an Acceptable Financial Accounting Standard.
The term also includes, where the Ultimate Parent Entity is the sole Group Entity, the independently audited
financial statements of that Entity prepared in accordance with an Acceptable Financial Accounting
Standard. In cases where two or more Groups are part of the same dual-listed arrangement or the same
stapled structure the Group Entities of the Groups shall be treated as Group Entities of a single Group,
which will be deemed to have a single Ultimate Parent Entity, with that single Ultimate Parent Entity to be
identified in accordance with Annex C Section 1(9). The Consolidated Financial Statements for that Group
will be the Consolidated Financial Statements of that single Ultimate Parent Entity.

Contracting State

61. The term “Contracting State” refers to the States that have signed and ratified, accepted or
approved the Convention, irrespective of whether the Convention has entered into force.

Controlling Interest

62. The definition of “Controlling Interest” uses a consolidation test (including a deemed consolidation
test) to determine whether an Entity owns a Controlling Interest in another Entity. Accordingly, an Entity
will have a Controlling Interest if: (i) that Entity has an equity interest that carries rights to profits, capital or
reserves and is required to consolidate the assets, liabilities, income, expenses and cash flows of another
Entity on a line-by-line basis in accordance with an Acceptable Financial Accounting Standard, or (ii) it
would have been so required in case that the Entity had prepared consolidated financial statements in
accordance with an Acceptable Financial Accounting Standard.

63. In other words, the definition relies on the existence of control, as determined under an Acceptable
Financial Accounting Standard, that leads to the requirement to consolidate the assets, liabilities, income,
expenses and cash flows of on a line-by-line basis. This means that for purposes of the Convention an
Entity will directly or indirectly control another Entity if it is, or would be, required to consolidate the assets,
liabilities, income, expenses and cash flows of that other Entity on a line-by-line basis under an Acceptable
Financial Accounting Standard.

64. Further, and only for purposes of the internal fragmentation rule in Annex C Section 1(7), the
Controlling Interest definition is broadened to also include an equity interest that leads, or would lead, to
the requirement for an investment fund or real estate investment vehicle to measure its investment in an
Entity at fair value through profit or loss in accordance with an Acceptable Financial Accounting Standard.
This means that a Controlling Interest is recognised for purposes of these provisions where there is direct
or indirect control under an Acceptable Financial Accounting Standard, such that an Entity presents its
investments at fair value (instead of on a line-by-line basis) as commonly seen in the cases where an entity
is an investment entity for accounting purposes.

65. This definition is also important for purposes of the definition of an Ultimate Parent Entity.

Covered Payment

66. The term “Covered Payment” defines the payments subject to withholding taxes that are taken into
account for the purpose of elimination of double taxation (under Part IV) and the allocation and taxation of
profits (under Part Ill). It operates alongside the definition of the term Covered Withholding Tax in
subparagraph (j). Taken together, the terms Covered Payment and Covered Withholding Tax apply for the
withholding tax downward adjustment in Annex B Section 4(12) and the Withholding Tax Upward
Adjustment” in Annex B Section 6. Where tax is withheld on a payment that is not a Covered Payment, or
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a tax is not a Covered Withholding Tax, then such a tax will have no bearing on the allocation of Amount
A Profit under Article 5 or the calculation of Elimination Profit (or Loss) of a Covered Group for a Period in
a Jurisdiction for the purposes of elimination of double taxation under Articles 9 through 13.

67. The definition of the term Covered Payment is structured in two-parts. First, the chapeau in
subparagraph (j) provides positive criteria that must be met for a payment to be a Covered Payment.
Second, subdivisions (i) through (viii) provide certain categories of payments to be excluded from meeting
the definition of Covered Payment, even in the case that such a payment satisfies the positive criteria in
the chapeau.

68. The chapeau in subparagraph (j) provides a Covered Payment means income arising in a
Jurisdiction and paid to a Group Entity of a Covered Group located in another Jurisdiction. The phrase
“income arising in a Jurisdiction” clarifies the source of income that might potentially constitute a Covered
Payment. This phrase is relevant as the definition of Covered Withholding Tax refers to “tax on income
withheld by the payor in respect of a Covered Payment in the Jurisdiction where the income is arising”.
Income arises in a Jurisdiction under subparagraph (j) where it is treated as arising in that Jurisdiction
under its domestic law. This means that for purposes of subparagraph (j) income can be treated as arising
in more than one Jurisdiction, to the extent that the domestic law of more than one Jurisdiction treats the
income as arising there. Further, the phrase “income arising in a Jurisdiction” does not require that income
arises in the payor’s Jurisdiction for a payment to meet the definition of Covered Payment. For instance,
where the domestic law of a third Jurisdiction, other than the location of the payor or payee, treats the
income as arising in that Jurisdiction, then that income would be treated as arising in that third Jurisdiction
for purposes of subparagraph (j).

69. The chapeau in subparagraph (j) requires that a Covered Payment is paid to a Group Entity of a
Covered Group located in another Jurisdiction. Under the chapeau, there are two conditions that a payment
must meet in order for a payment to meet the definition of a Covered Payment. First, a payment must be
paid cross-border such that the payor and payee are located in different Jurisdictions. Where a payment
is paid to a Group Entity that is located in the same Jurisdiction as the payor (i.e. a solely domestic
payment), then such a payment cannot meet the definition of Covered Payment. Second, in order for a
payment to meet the definition of Covered Payment it must be paid to a Group Entity of a Covered Group.
If the payee is not a Group Entity of a Covered Group, then that payment cannot meet the definition of
Covered Payment. Effectively, this requirement means that any withholding tax withheld on payments to
Group Entities of a Group that is not a Covered Group under Article 3 of the Convention are not taken into
account for purposes of the Convention. For instance, if a payment is made to an Entity of a Group that
does not meet the scope threshold stipulated in Article 3(1), or that is entitled to a scope exclusion (for
example in Article 3(5) for a qualifying extractives group), then that payment will not be a Covered Payment,
resulting in no consideration of withholding taxes on this payment. Further, the requirement in the chapeau
of subparagraph (j) is that the payee is a Group Entity of a Covered Group. There is no requirement that
the payor is a Group Entity of the same Covered Group or a different Covered Group. This means that
payments between Group Entities of the same Group and payments from an Entity that is not a Group
Entity of the same Group as the payee (for instance, a payment from an unrelated party to a Group Entity),
can meet the definition of Covered Payment, so long as the payee is a Group Entity of a Covered Group.

70. As explained in paragraph 69 above, subdivisions (i) through (viii) provide that certain payments
are excluded from meeting the definition of Covered Payment:

e Subdivision (i) provides that a payment to a regulated financial institution as defined in Annex C
Section 2(3)(a) or a segment entity of a regulated financial institution segment as defined in Annex
C Section 2(2)(l) are excluded payments. This means that where a payment is made to an Entity
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that is covered by the regulated financial services exclusion, then any withholding tax withheld in
respect of that payment will not be taken into account for purposes of the Convention.

Subdivision (ii) provides that a payment to an extractives entity as defined in Annex C Section
3(2)(c) or a segment entity of an extractives segment as defined in Annex C Section 3(2)(d) are
excluded payments. This means that where a payment is made to an Entity that is covered by the
extractives exclusion, then any withholding tax withheld in respect of that payment will not be taken
into account for purposes of the Convention.

Subdivision (iii) provides that a payment related to extractives that are made to a mixed entity (as
defined in Annex C Section 3(2)(e)), a segment entity of a mixed segment (as defined in Annex C
Section 3(2)(m)), a non-extractives entity (as defined in Annex C Section 3(2)(r)), or a segment
entity of a non-extractives segment (as defined in Annex C Section 3(2)(dd)), is an excluded
payment to the extent that the payment relates to extractives revenue. This approach therefore
follows the approach to the extractives exclusion in Annex C (Supplementary provisions for Article
3) for such Entities, which are performing both extractives and non-extractives activities, and relies
on the definition of extractives revenue in Annex C Section 3(3)(i).

Subdivision (iv) provides that a payment to a Group Entity located in an autonomous domestic
business jurisdiction (as defined in Annex C Section 5(2)(a)) is an excluded payment. This means
that where a payment is made to an Entity that is covered by the autonomous domestic business
exemption, then any withholding tax withheld in respect of that payment will not be taken into
account for purposes of the Convention.

Subdivision (v) provides that a payment that relates to defence revenues as defined in Annex C
Section 6(3)(c) is an excluded payment. This means that where a payment that is subject to
withholding tax is covered by the defence group adjustment or where any intragroup payment that
is related to defence revenues is subject to withholding tax, that withholding tax will not be taken
into account for purposes of the Convention.

Subdivision (vi) provides that dividends or other distributions paid in respect of a Specified Equity
Interest that carries rights to the profits, capital or reserves of an Entity are excluded payments.
This means that where a withholding tax is levied by a Jurisdiction on such payments, those
payments will not meet the definition of a Covered Payment.

Subdivision (vii) provides that a payment for the disposition of a Specified Equity Interest or of other
similar interests, such as interests in a partnership or trust, that carry rights to profits, capital or
reserves of an Entity are excluded payments. This means that where a withholding tax is used by
a source Jurisdiction as a collection method for charging the non-resident payee to tax on a gain
on the disposition of this category of interests, those payments will not meet the definition of a
Covered Payment.

Subdivision (viii) provides that if a payment to a Joint Venture or Joint Operation is otherwise in-
scope of the definition of Covered Payment because it does not meet the exclusions provided in
subdivisions (i) through (vii), the portion of the payment that relates to the party other than the
Covered group (i.e., the third-party interest in the Joint Venture or Joint Operation) will be excluded.
This exclusion reflects that the profit of a Joint Venture or a Joint Operation is only accounted for
in the Consolidated Financial Statements in proportion to the Group’s share and this is followed for
Amount A purposes. The term Covered Payment feeds into both Withholding Tax Upward
Adjustment definition and withholding tax downward adjustment, therefore the third-party interest
in the Joint Venture or Joint Operation will be excluded in both withholding tax adjustment contexts.
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Covered Withholding Tax

71. The term “Covered Withholding Tax”, which operates alongside the definition of the term Covered
Payment in subparagraph (j), identifies withholding taxes that are taken into account for the purpose of
elimination of double taxation (under Part IV) and the allocation and taxation of profits (under Part lll). Taken
together, the terms Covered Payment and Covered Withholding Tax apply for the “withholding tax
downward adjustment” in Annex B Section 4(12) and the Withholding Tax Upward Adjustment in Annex B
Section 6. Where a tax is withheld on a payment that is not a Covered Payment, or a tax is not a Covered
Withholding Tax, then such a tax will have no bearing on the allocation of Amount A Profit under Article 5
or the calculation of Elimination Profit (or Loss of a Covered Group for a Period in a Jurisdiction for
purposes of elimination of double taxation under Articles 9 through 13.

72. To define Covered Withholding Tax, subparagraph (k) refers to “a tax on income ... in the
Jurisdiction in which the Covered Payment arises”, which mirrors the language in the definition of a
Covered Payment in subparagraph (j), which refers to “income arising in a Jurisdiction”. As explained
above, this phrase in subparagraph (k) clarifies the source of income that is potentially subject to a Covered
Withholding Tax. Accordingly, the source of the income could be identified as a Jurisdiction other than the
payor’s Jurisdiction under the domestic law of that other Jurisdiction, and thus the “tax on income” is not
necessarily tax levied in the Jurisdiction where the payor is located. For instance, where a third Jurisdiction,
other than the location of the payor and payee, treats the income as arising in that Jurisdiction under its
domestic law, and obliges the payor to withhold the tax on behalf of the non-resident payee, then such a
withholding tax could be a Covered Withholding Tax in the same way as the more common case where
the Jurisdiction where the payor is located is identified as the source Jurisdiction where the income is
arising and taxed.

73. Subparagraph (k) refers to the “tax on income withheld in a Period in respect of a Covered
Payment by the payor”. Taxes on income in this context is used broadly and refers to any taxes on total
income or elements of income that are generally covered by the Party’s tax treaties, as described in
Commentary to Article 2 of the OECD Model or UN Model. But where a tax on income is withheld in relation
to a payment that does not meet the definition of Covered Payment, then that tax on income does not meet
the definition of Covered Withholding Tax. Further, the definition of Covered Withholding Tax covers a tax
on income arising in a Jurisdiction whether or not that tax is calculated by reference to the gross amount
of the payment, or a different amount (e.g. a lower amount or an amount after taking into account certain
deductions). For instance, where a Jurisdiction taxes income arising in the Jurisdiction after taking into
account an actual or notional cost of capital of the non-resident payee, then such taxes may still meet the
definition of Covered Withholding Tax.

74. Subparagraph (k) uses the word “withheld” to reflect that legally a Covered Withholding Tax is a
tax on income of the non-resident payee, but the obligation to collect (i.e. withhold the tax amount) falls on
the payor. In instances where the obligation to collect is jointly imposed on the both the payor and another
party this will be considered to be an obligation to collect of the payor for purposes of this provision.

Designated Payment Entity

75. The term “Designated Payment Entity” generally means the Ultimate Parent Entity, if it is a resident
of a Party at the end of that Period. Where the Ultimate Parent Entity is not a resident of a Party at the end
of the Period, however, subparagraph (I)(ii) provides that the Designated Payment Entity is identified by
under Annex B Section 3. For further details see the Explanatory Statement to Annex B Section 3.
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Elimination Profit (or Loss)

76. This definition has the meaning assigned to it in Annex B Section 4. A detailed explanation can be
found from paragraph 1174 onwards.

Elimination Threshold Return on Depreciation and Payroll

77. The term Elimination Threshold Return on Depreciation and Payroll. The amount is calculated by
multiplying the Adjusted Revenues of the Covered Group for a Period by 10 per cent and then dividing the
product by the sum of the Covered Group’s accounting depreciation and payroll for the Period. The term
therefore calculates the Covered Group’s Return on Depreciation and Payroll that is equivalent to a 10 per
cent return on the Adjusted Revenues of the Covered Group.

78. The term is used to determine whether a specified jurisdiction is within Tiers 3A and 3B. The term
is also used to calculate the “adjusted jurisdictional excess profits” in Article 5(2)(c).

Entity

79. The term Entity is intended to be defined broadly, and includes any juridical person or arrangement
that prepares, or is required to prepare, separate financial accounts. The definition would therefore include
partnerships and trusts. An individual cannot be an Entity for purposes of the Convention because an
individual is not a “juridical” person.

80. The term “arrangement” should be interpreted broadly and include any agreement, transaction or
series of transactions between separate parties that is legally enforceable. For instance, an organisation
formed under a domestic law by individuals who adopt or agree to statutes, certificates or similar
documents that define, among other things, the purpose of the organisation, the decision making-process
and the contributions required from members or parties, is considered an arrangement. In contrast, a
branch or place of business of an Entity situated in another Jurisdiction is not an arrangement for purposes
of the definition of an Entity, even where that branch or place of business is treated as a permanent
establishment in the other Jurisdiction in accordance with an applicable tax treaty in force or under
domestic legislation where a Jurisdiction taxes the income attributable to such a branch or place of
business on a net basis similar to the manner in which it taxes its own tax residents.

81. The definition is not based on the precise form or constitution of the juridical person or
arrangement. Rather, the determining factor is whether the juridical person or arrangement prepares (or is
required to prepare) financial accounts. Where the juridical person or arrangement does not prepare
financial accounts, and is not required to do so, it is not regarded as an Entity for purposes of the
Convention.

82. The financial accounts prepared by the juridical person or arrangement do not have to follow a
specific form and there is no requirement that they are prepared under mandatory rules or procedures of
a Jurisdiction. Instead, they could be prepared for financial reporting, regulatory or internal management
control purposes.

Entity Financial Accounting Profit (or Loss)

83. The term “Entity Financial Accounting Profit (or Loss)” refers to the profit or loss determined for an
Entity (before any consolidation adjustments eliminating intra-Group transactions) in preparing
Consolidated Financial Statements of the Group. In preparing the Consolidated Financial Statements of a
Group, financial statements are prepared for each Group Entity based on the same financial accounting
standards and it is these financial statements that are considered for determining Entity Financial
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Accounting Profit (or Loss). The relevant profit measure sourced from these financial statements is the
profit or loss determined taking into account all income and expenses of the Group Entity and excluding
income and expenses reported as other comprehensive income.

Entity Financial Third-party Accounting Revenues

84. The term “Entity Financial Third-party Accounting Revenues” is defined in subparagraph (q) and
provides the measure of third-party booked revenues that is relevant for assessing the level of integration
of the business of a Covered Group in a Jurisdiction for purposes of Annex C Section 5 (Autonomous
domestic business exemption), particularly paragraph 2(a)(i) of that Section, and for purposes of
withholding tax upward adjustment reduction factor in Annex B Section 6(4)(a)(ii). The definition identifies
the revenues of an Entity determined in preparing the Consolidated Financial Statements of the Group,
which includes all revenues of the Group Entity determined under the same Acceptable Financial
Accounting Standards as the Financial Accounting Profit (or Loss) of the Group, after eliminating intra-
Group transactions with Group Entities. Revenues derived from extractives or regulated financial services
activities are not taken into account for purposes of determining the entity financial accounting revenues.

Excluded Entity

85. The term “Excluded Entity” refers to Entities that are outside the operative provisions of the
Convention. Qualification as an Excluded Entity can have three practical effects:

e First, an Excluded Entity is never a Group Entity.

e Second, two types of Excluded Entity are never an Ultimate Parent Entity for purposes of the
Convention: a governmental entity and a pension fund (for further details, see paragraphs 1039
through 1046 and 1066 through 1069 of this Explanatory Statement).

e Third, Excluded Entities do not have any administrative obligations provided under Part V Section
1.

86. The definition of Excluded Entity consists of two parts that apply at the same time: the first part
lists the types of Entities that are Excluded Entities (see Article 2(r)(i)) and the second part in Article 2(r)(ii)
extends the exclusion to Entities owned by such listed Entities provided that certain tests are met.

Subdivision (i)

87. Subdivision (i) lists the types of Entities that are Excluded Entities and therefore outside the
operative provisions of the Convention. Generally, the assets, liabilities, income, expenses and cash flows
of such Entities would not be consolidated on a line-by-line basis with other operating Entities under an
Acceptable Financial Accounting Standard and, therefore, Excluded Entities would not qualify as Group
Entities subject to the provisions of the Convention. However, for completeness and consistency, and to
improve certainty of outcomes while recognising differences between accounting standards, subdivision
(i) explicitly provides a list of Excluded Entities. In other words, subdivision (i) serves as a backstop to
ensure that such Entities, unless explicitly stated otherwise, are not unnecessarily subject to the provisions
of the Convention.

88. The Excluded Entities referred to in clauses (A) through (D) are: a governmental entity, an
international organisation, a non-profit organisation and a pension fund as defined in Annex B Section 1.
This is a general exclusion which applies irrespective of the position of such Entities within the chain of
ownership.
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89. The Excluded Entities referred to in clauses (E) and (F) are: an investment fund that satisfies the
criteria provided in Article 2(ll)(i)(A) and (B) (the definition of an Ultimate Parent Entity) and a real estate
investment vehicle that satisfies the same criteria. This exclusion applies only if the investment fund or the
real estate investment vehicle is an Ultimate Parent Entity. Otherwise, such Entities continue to be treated
as a Group Entity for purposes of the Convention.

Subdivision (ii)

90. Subdivision (ii) provides an extension of the definition of an Excluded Entity that covers Entities
owned by an Excluded Entity. It recognises that Excluded Entities may be required, for regulatory or
commercial reasons, to hold assets or carry out specific functions through separate controlled Entities. It
addresses the situation where an Excluded Entity, as defined in subdivision (i), sets up an Entity to hold
its assets or invest its funds, or to carry out activities that are ancillary to the Excluded Entity’s activities.

91. For example, commercial or regulatory requirements may prevent an investment fund from
investing directly in an asset and may require the investment to be made through a separate vehicle to
limit the investment fund’s liability. The rule addresses these types of situations and may permit such a
holding vehicle to qualify as an Excluded Entity.

92. In some cases, an enterprise could be composed exclusively of Excluded Entities. For example,
an investment fund may be required to consolidate the assets, liabilities, income, expenses and cash flows
of separate investment vehicles that it controls. However, if those investment vehicles all meet the
conditions to qualify as an Excluded Entity, none of them can be considered a Group Entity and hence the
enterprise would not be considered a Group for purposes of the Convention.

93. Subdivision (ii) does not apply if the Entity is held by a pension services entity (as defined in Annex
B Section 1(f)). As described further in Annex B Section 1, pension services entities are special purpose
vehicles that may perform similar functions to the Entities described in subdivision (ii). Allowing a pension
services entity to establish a further separate controlled entity that qualified for Excluded Entity status
would dilute the intended effect of the rules in subdivision (ii), which are intended to be limited to those
controlled entities that carry out functions for the Excluded Entity (such as the governmental entity,
international organisation or non-profit organisation or pension fund itself).

94. In order to qualify as an Excluded Entity under subdivision (ii) the Entity must meet two tests: an
ownership test and an activities test.

Ownership test

95. The ownership test is set out at the beginning of subdivision (ii). Under this test, one or more
Excluded Entities defined in subdivision (i)(A) through (F) must own at least 95 per cent of the value of the
Entity. The 95 per cent threshold allows for situations in which there is a minority interest holder, such as
where a fund manager holds a small percentage of an investment fund, where domestic law requires at
least two shareholders to incorporate a corporation or where an Excluded Entity invests through a
partnership and is required to have another Entity acting as the general partner for domestic law purposes.

96. Subdivision (ii) also applies if the Excluded Entity under subdivision (i) owns at least 95 per cent
of the value of the Entity through an uninterrupted chain of Excluded Entities. For instance, A Co is an
Excluded Entity under one of the subdivision (i)(A) through (F). A Co wholly owns B Co (an Excluded Entity
under subdivision (ii)), which in turn owns 95 per cent of the value of C Co. In this case, C Co meets the
ownership test because 95 per cent of its value is indirectly owned by A Co. In contrast, if A Co owned 95
per cent of the value of B Co in the same situation, then the ownership test is not met with respect to C Co
because its value owned by A Co has been diluted to 90 per cent (95% x 95%).
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97. The phrase “value of the Entity” refers to the total value of the equity interests that carry rights to
the profits, capital or reserves of the Entity. In the case of shares, it refers to the value of the issued and
outstanding shares that are held by shareholders. The value of the Entity is different from a direct
measurement of the amount of equity interests held by the Excluded Entity which refers to the underlying
rights to profits, capital or reserves of such Entity. The difference between a measurement based on “value
of the Entity” and a measurement based on “equity interest” is that the former looks to the aggregate value
of the equity interests held by the Excluded Entity as a percentage of the overall value of the equity interests
issued by the Entity while the second one compares one or more of the specific rights (i.e. profits, capital
or reserves) that are carried by the equity interest.

98. The ownership test in this paragraph is only met where 95 per cent or more of the value of the
equity interests of the Entity are beneficially owned (either directly or indirectly) by the Excluded Entity.
The assessment of the value should be made as of the date of the most recent change in the Excluded
Entity’s relative equity interests in the Entity and should take into account the value of all the equity interests
held by the Excluded Entity. For instance, a newly formed Entity issues 200 ordinary shares worth EUR 1
each and 100 preferred shares worth EUR 2 each. An Excluded Entity shareholder receives all the ordinary
shares and 90 of the preferred shares. In this situation, the value of the Entity would be 400 and the
Excluded Entity shareholder owns 95 per cent (380/400) of the value of the Entity for purposes of the
second part of this paragraph.

99. The value of an Excluded Entity’s interest in an Entity should be measured as of the date of the
most recent change in the Excluded Entity’s relative equity interests in the Entity. For example, if the Entity
issues new shares to a minority shareholder/ employee as part of a compensation package, the Excluded
Entities should determine whether they still hold 95 per cent of the value of the equity interests of the Entity
immediately after such share issuance. However unrealised movements in the comparative value between
different classes of shares should not affect the application of the test under the second part of this
paragraph until there is a change in the Excluded Entity’s relative equity interests in the Entity. For example,
if the value of the equity interests of the Entity in the example above fell to 300 such that the ordinary
shares are now worth only 100, the Excluded Entity should still be treated as holding 95 per cent of the
value of the Entity despite the fact that the total market value of its shares is 93 per cent (280/300) of the
Entity as a whole.

Activities test

100. The activities test is divided into subdivision (ii)(A) and (B).

101.  Clause (A) requires that the Entity operates “exclusively or almost exclusively to hold assets or
invest funds.” The words “exclusively or almost exclusively” denote a facts and circumstances test that
requires all or almost all of the Entity’s activities to be related to holding assets or investing funds. This
language further means that in order to be an Excluded Entity under subdivision (ii), the Entity must not
actively carry out activities other than holding assets or investing funds. For example, clause (A) could
apply to a sovereign wealth fund owned by a government (in case it does not already meet the definition
of a governmental entity) that is holding assets and investing funds for the benefit of the government, but
it would not extend to an airline company owned by the government, because an airline’s activities go
beyond holding assets and investing funds. Clause (A) also requires that the assets are held or funds
invested “for the benefit of the Excluded Entity”. For example, an Excluded Entity may have a wholly owned
subsidiary which borrows funds from third parties to make direct acquisitions of assets (including equity
interests in operating companies). Where this is the case, the borrowing and acquisition should be treated
as holding assets and investing funds for the benefit of the Excluded Entity. This condition has to be read
in conjunction with the other conditions. For example, this condition is still met even if the fund manager
benefits from the investments made by such Entity in proportion to its ownership percentage.
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102.  Alternatively, the activities test is met under clause (B) if the Entity only carries out activities that
are ancillary to the activities carried out by an Excluded Entity. This alternative activities test was included
because in some situations the activities that would otherwise be performed by the Excluded Entity referred
to in subdivision (i) are outsourced to a separate legal Entity that is wholly-owned by the Excluded Entity
(including those that are 95 per cent owned). For example, if an Excluded Entity sets up an information
technology service company that provides services exclusively to the Excluded Entity, then such company
would meet the requirement under subdivision (ii)(B).

103.  An Entity should not be considered to fail the activities test where the aggregate of its activities
falls within the combined scope of clauses (A) and (B). Accordingly, an Entity that carries out ancillary
activities and the remainder of its activities are to exclusively or almost exclusively hold assets or invest
funds for the benefit of an Excluded Entity or Entities will satisfy the activities test.

Existing Tax Agreement

104. The term “Existing Tax Agreement” includes any agreement that provides for the elimination of
double taxation with respect to taxes on income and includes agreements that apply more broadly. For
example, agreements that cover capital taxes, or taxes on capital gains, in addition to income taxes would
meet the definition. The definition includes all agreements that provide for the elimination of double taxation
with respect to taxes on income, regardless of their scope, and so includes comprehensive agreements
and those with a more limited scope, such as those applying solely to shipping and air transport. For
greater certainty, it is understood that one of the purposes of the Multilateral Convention to Implement Tax
Treaty Related Measures to Prevent Base Erosion and Profit Shifting is the avoidance of double taxation
with respect to taxes on income.

105.  Paragraph 2(s)(i) and (ii) define between whom an agreement (which can be bilateral or
multilateral) needs to be concluded to be treated as an Existing Tax Agreement. The first category,
described by paragraph 2(s)(i), is composed of Parties to the Convention. The second category, described
by paragraph 2(s)(ii), is composed of jurisdictions or territories to which the Convention applies pursuant
to a declaration of territorial extension made by a Party on the basis of Article 42(1). This is intended to
cover the situation of jurisdictions or territories which, under the arrangements with the State responsible
for their international relations, have the ability to conclude tax agreements in their own right.

106. An agreement for the avoidance of double taxation with respect to taxes on income must be in
force at the time the Convention enters into force to meet the definition.

107.  ltis left to each Party to determine how best to implement the MLC in its domestic legal system.
As a result, this definition addresses neither arrangements between a Party and a jurisdiction or territory
to which the Convention applies pursuant to a declaration of territorial extension made by the same Party,
nor arrangements between two or more such jurisdictions or territories for which the same Party is
responsible. Consistent with general principles of international law, however, each Party must ensure that
it is able to implement the provisions of the Convention in good faith, in a manner that is consistent with its
object and purpose. For instance, where a Party has chosen to impose tax on the Amount A Profits
allocated to it, the tax should be consistently applied across all Jurisdictions that are subject to the
Convention and should not be restricted by an arrangement with a jurisdiction or territory with respect to
which the Party has made a declaration of territorial extension.

Family Member

108.  The term “Family Member” is defined in Article 2(t) and includes any child, stepchild, grandchild,
parent, stepparent, grandparent, spouse, former spouse, sibling, uncle, aunt, niece, nephew, mother-in-
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law, father-in-law, son-in-law, daughter-in-law, brother-in-law, or sister-in-law (including adoptive
relationships) of an individual or any person sharing an individual’s household (other than a tenant or
employee). The term is used for the purpose of determining whether a person shall be considered to be
“connected” to another person in Annex B Section 1(h), and whether an individual is conflicted to act in a
determination panel or dispute resolution panel under Annex F Section 3(15)(b) and Annex G Section
3(f)(ii), respectively.

Financial Accounting Profit (or Loss)

109.  See paragraph 1081 of this Explanatory Statement for further details.

Gross Domestic Product

110.  See paragraph 345 of this Explanatory Statement for further details.

Group

111.  The definition of a “Group” includes the Ultimate Parent Entity and combines a consolidation test
and specific exclusions. The consolidation test is met where the assets, liabilities, income, expenses and
cash flows of an Entity, as defined in Article 2(w), are included in the Consolidated Financial Statements
prepared by the Ultimate Parent Entity of the Group, or would have been included if that Ultimate Parent
Entity had prepared Consolidated Financial Statements. This means that an Entity that is excluded from
the Consolidated Financial Statements of the Ultimate Parent Entity solely on size or materiality grounds,
or on the grounds that the Entity is held for sale, does not form part of a Group.

112.  The definition of a Group is broadly drawn to include a collection of Entities whose assets,
liabilities, income, expenses and cash flows are included in the consolidated financial statements of the
Ultimate Parent Entity, as well as the Ultimate Parent Entity. This would include a single Entity, other than
an Entity that is part of another Group, an Excluded Entity, an investment fund or a real estate investment
vehicle. Such an Entity would be an Ultimate Parent Entity. This approach ensures that a large stand-alone
entity with a physical presence solely in its home Jurisdiction could nonetheless fall in-scope of the
Convention. In such scenarios, the relevant single Entity is the Ultimate Parent Entity of the Group as well
as a Group Entity, for purposes of the Convention, and the independently audited financial statements of
that Entity prepared in accordance with an Acceptable Financial Accounting Standard are the financial
statements prepared by the Ultimate Parent Entity of the Group. Otherwise, the rules and obligations
contained in the Convention apply similarly to such single Entity.

Group Entity

113.  The term “Group Entity” means any Entity, other than an Excluded Entity, that is included in a
Group.

114.  Any Entity (including an Ultimate Parent Entity) that is included in a Group under Article 2 because
it meets the consolidation test will not be considered a Group Entity if it is an Excluded Entity. This exclusion
has consequences for the application of other provisions contained in the Convention.

Joint Operation

115.  The term “Joint Operation” includes an arrangement where the parties have joint control and have
the right to the assets and the obligations for the liabilities relating to the arrangement. Secondly, the
Ultimate Parent Entity of a Group recognises its interests in the Joint Operation in its Consolidated
Financial Statement under an Acceptable Financial Accounting Standard. This means that the
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consolidated financial statements reflect the Group’s interest in the Joint Operation on a line-by-line basis,
as opposed to the equity method as is the case for a Joint Venture. This definition draws on IFRS 11 -
Joint Arrangements, which explains the difference with an arrangement that is a joint venture for IFRS
purposes.

Joint Venture

116.  The definition of a “Joint Venture” does not require the parties to the Joint Venture to have a
minimum percentage of ownership. However, it requires all the parties, or a group of the parties, to the
arrangement to have joint control. Though joint control generally requires the unanimous consent of all the
parties with respect to decisions about the activities of the Joint Venture, the reference to joint control must
be specifically considered in the context of the Acceptable Financial Accounting Standard used by the
Covered Group to produce its Consolidated Financial Statements.

117.  The definition requires that the profit or loss of the Joint Venture be recognised under the equity
method of accounting.

Jurisdiction

118.  The term “Jurisdiction” means either (i) a State or (ii) a jurisdiction or territory for whose
international relations a State is responsible. The word “territory” is used in addition to “jurisdiction” in order
to capture the various terms used to refer to non-State entities for whose international relations a State is
responsible.

Jurisdictional Depreciation and Payroll

119.  The term “Jurisdictional Depreciation and Payroll” has the meaning assigned to it under Annex B
Section 5(3). Relevant explanatory statement text can be found in paragraph 1481 onwards.

Jurisdictional Return on Depreciation and Payroll

120.  The term “Jurisdictional Return on Depreciation and Payroll” has the meaning assigned to it under
Annex B Section 5(2). Relevant explanatory statement text could be found in paragraph 1480 onwards.

Lower Income Jurisdiction

121.  The term “Lower Income Jurisdiction” is a Jurisdiction that is defined by the World Bank as a “low-
income economy” or as a “lower-middle-income economy” by reference to gross national income per capita
using the World Bank Atlas method for the most recent World Bank determination period that ends in the
Period immediately preceding the Period. This term is used in the context of the “tail-end revenues” in the
revenue sourcing rules (refer to Annex D Section 1(3)(b)(ii)(A), and paragraph 2208 of the Explanatory
Statement), as well as in the context of the profit allocation rules, including determination of the
jurisdictional offset percentage (refer to Article 5(2)(d), and paragraph 218 of the Explanatory Statement)
and Withholding Tax Upward Adjustment (refer to Annex B Section 6 of the Convention, and paragraph
1545 of the Explanatory Statement).

122.  Typically, the World Bank determinations considered for purposes of this definition are made with
respect to periods beginning on 1 July and ending on 30 June in the following calendar year. On this basis,
in an instance where a Jurisdiction is designated as a “low-income economy” or as a “lower-middle-income
economy” for the period 1 July 2024 to 30 June 2025, and the relevant Covered Group has a fiscal year
end matching to the calendar year, this World Bank determination would be relevant for the Period
beginning on 1 January 2026 for the Covered Group and the Jurisdiction would be a Lower Income
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Jurisdiction for that Period. If the World Bank determination for that Jurisdiction changed and it was no
longer designated as a “low-income economy” or as a “lower-middle-income economy” in the World Bank
determination covering the period from 1 July 2025 to 30 June 2026, that Jurisdiction would cease to be a
Lower Income Jurisdiction in relation to the Covered Group for the Period beginning on 1 January 2027.

OECD Model

123.  The term “OECD Model” means the OECD Model Tax Convention on Income and on Capital.

Party

124. The term “Party” means a State for which the Convention is in force pursuant to Article 48. For
more detail about the application of the Convention to jurisdictions or territories for whose international
relations a Party is responsible, see the explanatory text related to Article 42.

Period

125.  Theterm “Period” is defined as the reporting period with respect to which an Ultimate Parent Entity
prepares, or is required to prepare, Consolidated Financial Statements. A Period for purposes of the
Convention will therefore follow financial accounting standards, which generally require an Ultimate Parent
Entity to prepare consolidated financial statements annually for a period equal to twelve months (which
means 365 days or 366 days in case of a leap year). Where an Ultimate Parent Entity prepares
Consolidated Financial Statements for a reporting period that is longer or shorter than twelve months, it is
generally required to disclose the reasons for this for accounting purposes. This is a rare event and is
generally due to a change of the closing date for accounting, and in such an instance the Period for
purposes of the Convention will continue to follow the length of the exceptional reporting period of the
Consolidated Financial Statements.

126. As the Period is determined by reference to the reporting period of the Ultimate Parent Entity’s
Consolidated Financial Statements, the adjustments required when applying the provisions set out in the
Convention are kept to a minimum, compared with a situation where the Period would not follow the
reporting period of the Consolidated Financial Statements. This increases certainty and clarity for
businesses and tax administrations as the Convention applies on the basis of a Period that is consistent
for a Group across all Jurisdictions (i.e. the Period is specific for the Group).

127. Some Jurisdictions may have to accommodate a situation where a Ultimate Parent Entity’s
reporting period is not in line with the standard period on the basis of which an income tax liability is accrued
under domestic law (e.g. the tax period in some Jurisdictions is fixed to start on 1 April and end on 31
March of each year while the Ultimate Parent Entity’s reporting period may start on 1 January or 1 July),
for example by including a specific domestic law provision allowing the Group to reconcile the two different
periods.

128. As is also clear from the definition of Consolidated Financial Statements, interim or intermediary
statements or reports such as the ones prepared for disclosure or investor purposes do not determine a
Period of a Group.

Return on Depreciation and Payroll

129. The term “Return on Depreciation and Payroll” has the meaning described in Annex B Section
5(1). See the explanatory text there for further details.
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Signatory

130.  The term “Signatory”, which is used exclusively in the final provisions of the Convention, refers to
States that have signed the Convention pursuant to Article 41 but for which the Convention is not yet in
force.

Specified Equity Interest

131.  The term “Specified Equity Interest” refers to an equity interest that carries rights to the profits,
capital or reserves of an Entity. This term refers only to ownership interests and does not include other
rights to the profits, capital, or reserves of an Entity, such as profit-sharing agreements with employees
that do not carry any equity rights to the Entity or creditors rights to compel sale of certain assets to satisfy
an obligation of the Entity that is in default. An equity interest is an interest that is accounted for as equity
under the financial accounting standard used in the preparation of the Consolidated Financial Statements.
Similarly, whether a Group Entity is the owner of an equity interest, e.g. shares of stock that have been
loaned to another person in connection with a short sale or stock sold with a repurchase obligation, is
determined based on the accounting treatment of the interest in the Consolidated Financial Statements.

Taxable Presence

132.  The term “Taxable Presence” refers to part of a Group Entity that is liable to tax on a net basis in
a Jurisdiction other than the Jurisdiction in which the Group Entity is located for a Period. Taxable Presence
specifically excludes regulated financial institutions defined in Annex C Section 2(3)(a) and extractives
entities defined in Annex C Section 3(2)(c). This term also includes deemed Taxable Presences under
Annex B Section 4(5)(e). This definition includes cases where tax is imposed on a net basis and the
relevant deductions used to determine the net amount are based on estimated amounts or amounts that
allow flexibility to the taxpayer or tax assessor to make estimations. In some cases, the part of the Group
Entity that is liable to tax on a net basis in a Jurisdiction other than the Jurisdiction in which the Group
Entity is located may be equivalent to the whole, a part, or a notional portion of the Group Entity.

133.  Profits of a Group Entity may be subject to taxation in a Jurisdiction other than its location, for
example where a Jurisdiction considers a permanent establishment to be present in its territory and taxes
income attributable to that permanent establishment. In all instances where some or all of the Entity
Financial Accounting Profit (or Loss) of a Group Entity are subject to taxation on a net income basis in a
Jurisdiction other than the Jurisdiction where it is located, a separate Taxable Presence will be recognised
in the former Jurisdiction. The Group Entity will then constitute the main entity under the definition of Annex
B Section 4(13)(e). On this basis, it is possible for multiple main entities to have a Taxable Presence in
one location and also possible for one main entity to have Taxable Presences in multiple locations.

134.  The location of a Group Entity is determined under Annex B Section 4(5). Where more than one
Jurisdiction considers the Group Entity a resident for tax purposes and imposes income tax on a net basis
on that entity, paragraph 5 will deem one Jurisdiction to be the location of the Group Entity and under the
definition of this subparagraph, a Taxable Presence will exist with respect to any Jurisdiction that considers
the Group Entity a tax resident but is not selected under the tiebreaker rule in Annex B Section 4(5)(c).
However, taxable presence elimination profit (or loss) will only be taken account in such a Jurisdiction
under Annex B Section 4(3) to the extent that the Group Entity is actually liable to tax in that Jurisdiction.
For instance, if a Jurisdiction does not impose any tax on a resident due to losing the residency tiebreaker
included in the applicable tax treaty, the Taxable Presence that is considered to be located in this
Jurisdiction will not give rise to any taxable presence elimination profit (or loss) for that Jurisdiction.

135.  The definition of Taxable Presence includes traditional “fixed place of business” or “agency”
permanent establishments. However, seeing as the definition aligns with taxing rights under a Jurisdiction’s



36 |

domestic law, it is not limited to traditional permanent establishment definitions or any considerations
relating to physical presence. The definition covers all types of permanent establishments and significant
economic presences, provided that tax is imposed on such presences on a net income basis, whether
under an income tax or another similar type of tax. For the avoidance of any doubt, it includes instances
where Diverted Profits Taxes are imposed on non-residents, irrespective of whether these taxes are
treated as income taxes under domestic law. In addition, in cases where a Group Entity is resident in two
Jurisdictions under the respective domestic law of the two Jurisdictions, the rules that relate to defining the
location of a Group Entity or Taxable Presence (Annex B Section 4(5)) ensure that the Group Entity is
located in only one such Jurisdiction and in cases where a tax based on net income is imposed in the other
Jurisdiction, a Taxable Presence of the Group Entity will be deemed to exist in that other Jurisdiction.

136.  The definition further includes instances where a Group Entity is subject to a change in profit
allocation amount in a Jurisdiction, for example due to a profit allocation adjustment under Annex B Section
4(2)(c) and (7), after the Group Entity has changed its location from that Jurisdiction to another Jurisdiction.
As such imposition of tax on the Group Entity by the Jurisdiction where the Entity is no longer located will
give rise to a Taxable Presence in that Jurisdiction, and the taxable presence elimination profit (or loss)
associated with the adjustment is recognised in the Jurisdiction where the tax is collected.

137.  Annex B Section 4(2)(g) and (9)(b) ensure that where a Jurisdiction taxes a non-resident seller of
an equity interest in a Group Entity on the difference between the tax basis and the consideration provided
for the equity interest, this taxation will give rise to a Taxable Presence in that Jurisdiction of the Group
Entity selling the equity interest.

138.  Since the definition refers to net taxation, it does not apply to taxation levied on turnover, sales,
consumption, imports or other non-income-based taxes. It similarly does not apply to taxes imposed on a
gross basis, such as withholding taxes. Controlled Foreign Company (CFC) regimes that attribute income
of an entity to resident shareholders using a deemed income approach will ordinarily not lead to a Taxable
Presence, since the taxation is imposed on a resident entity rather than non-resident entities. Only where
paragraph 5 would deem the location of the Group Entity subject to the CFC-regime to be in another
Jurisdiction than the Jurisdiction imposing the tax, would a Taxable Presence arise.

139. The taxation of a regulated financial institution, as defined in Annex B Section 2(3)(a), or an
extractives entity, as defined in Annex B Section 3(2)(c), will not give rise to a Taxable Presence under the
definition of this subparagraph.

140. In any instance where a Group Entity is subject to a Qualified Domestic Minimum Top-Up Tax or
similar taxation with respect to some or all of its profits in a jurisdiction other than the one where it is located
as per Annex B Section 4(5) this will give rise a Taxable Presence being recognised in the location that
the Qualified Domestic Minimum Top-Up Tax or similar tax is imposed.

Ultimate Parent Entity

141.  The definition of an “Ultimate Parent Entity” is the starting point for identifying all the Group Entities
that comprise the Group, and plays a key function in identifying a Covered Group, as defined in Article 3.
The first part of the definition in subdivision (i) applies to identify an Ultimate Parent Entity if one of two
conditions in subdivision (i) or (ii) are met.

Subdivision (i)

142.  The Entity concerned must not be a governmental entity or a pension fund. In such cases an Entity
(or Entities) at a lower level in the ownership chain will be an Ultimate Parent Entity for purposes of the
Convention provided that Entity (or Entities) satisfies clauses (A) and (B). More than one Entity owned,
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with a Controlling Interest, directly or indirectly by the same governmental entity or pension fund may
qualify as an Ultimate Parent Entity for purposes of the Convention. In addition, the Entity must meet two
conditions.

143.  The first condition, contained in clause (A), requires that the Entity owns directly or indirectly a
Controlling Interest in any other Entity. The definition of Controlling Interest is provided in Article 2 and
uses a consolidation test (including a deemed consolidation test) to determine whether an Entity owns a
Controlling Interest in another Entity. Therefore, the requirement in clause (A) will be met if: (i) an Entity
has an equity interest that carries rights to profits, capital or reserves and is required to consolidate the
assets, liabilities, income, expenses and cash flows of another Entity on a line-by-line basis in accordance
with an Acceptable Financial Accounting Standard, or (ii) it would have been so required if the first-
mentioned Entity had prepared consolidated financial statements in accordance with an Acceptable
Financial Accounting Standard.

144.  The second condition, contained in clause (B), states that the Entity must not be owned, with a
Controlling Interest, directly or indirectly by another Entity, unless that Entity is a governmental entity or a
pension Fund.

145.  Therefore, it disqualifies an Entity from being the Ultimate Parent Entity of a Group if the Controlling
Interest in that Entity is owned by another Entity (unless the latter Entity is a governmental entity or a
pension fund). Stated differently, an Entity is not considered the Ultimate Parent Entity of a Group if there
is another Entity higher in the ownership chain that owns directly or indirectly a Controlling Interest in any
Entity, unless that other Entity is a governmental entity or a pension fund (in which case the first-mentioned
Entity would satisfy the second condition). The phrase “unless that other Entity is a governmental entity or
a pension fund’ ensures that the next Entity in the chain of ownership could meet the condition in clause
(B) even though its Controlling Interest is directly owned by a governmental entity or a pension fund, which
are excluded from being an Ultimate Parent Entity.

146.  Anillustration of the application of the definition of an Ultimate Parent Entity where a governmental
entity or a pension fund owns a Controlling Interest in other Entities can be found below.

Box 1. Example - Application of the definition of an Ultimate Parent Entity

Example 1

Two multinational enterprises are owned, with a Controlling Interest, directly or indirectly by Entity A,
which is e.g. a governmental entity. In order to determine whether each enterprise is a Covered Group
under Article 3, they must first identify an Ultimate Parent Entity for purposes of the Convention.
Although Entity A satisfies clauses (A) and (B) of the definition of an Ultimate Parent Entity, it is not an
Ultimate Parent Entity as it is a governmental entity.
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Enterprise 1 Enterprise 2

It is therefore necessary to consider the application of the definition of an Ultimate Parent Entity to other
Entities. This means that another Entity in the chain of ownership is an Ultimate Parent Entity for
purposes of the Convention, provided that it: 1) owns directly or indirectly a Controlling Interest in any
other Entity (clause (A) of the definition); 2) is not owned, with a Controlling Interest, directly or indirectly
by another Entity, unless that Entity is a governmental entity or a pension fund (clause (B) of the
definition); and 3) is not itself a governmental entity or a pension fund.

In this case, Entity B is an Ultimate Parent Entity pursuant to the definition. It owns directly or indirectly
a Controlling Interest in other Entities, it is not owned, with a Controlling Interest, directly or indirectly
by another Entity, that is not a governmental entity or a pension fund (Entity B is owned by Entity A
which is a governmental entity) and is not itself a governmental entity or a pension fund. None of the
Entities below Entity B is an Ultimate Parent Entity because those Entities are owned, with a Controlling
Interest, directly or indirectly by Entity B (i.e. those Entities do not meet the conditions in clause (B) of
the definition).

Example 2

In this second example, the facts are identical to Example 1 with the exception that Entity B is also a
governmental entity. Therefore, both Entity A and Entity B cannot be considered an Ultimate Parent
Entity for purposes of the Convention.

Pursuant to the definition of an Ultimate Parent Entity, both Entity C and Entity D are an Ultimate Parent
Entity for purposes of the Convention as they: own directly or indirectly a Controlling Interest in other
Entities; are not owned, with a Controlling Interest, by another Entity that is not a governmental entity
or a pension fund; and they are themselves not a governmental entity or a pension fund.

Example 3 - Internal Fragmentation
The facts are the same as Example 2 with the following supplementary information:

o Entity B became a governmental entity (which is an Excluded Entity) following an arrangement
that occurred after the date of public release of the final text of the Convention;




|39

e Group C has Adjusted Revenues of EUR 11 billion in the Period and satisfies the profitability
test in the Period;

e Group D has Adjusted Revenues of EUR 12 billion in the Period and satisfies the profitability
test in the Period.

It is necessary to consider the internal fragmentation rule in Annex C Section 1(8) because: an
arrangement occurred after the date of public release of the final text of the Convention to one or more
of the Group Entities of the Group with Entity B as an Ultimate Parent Entity; and Groups C and D are
owned, with a Controlling Interest, directly by an Excluded Entity (Entity B) and each have Adjusted
Revenues lower than EUR 20 billion in the Period (i.e. the two pre-conditions of the rule are met). The
anti-fragmentation rule requires the Adjusted Revenues of Group C and Group D to be aggregated to
assess whether the combined Adjusted Revenues are greater than the EUR 20 billion monetary
threshold in Article 3(1)(a) because:

e Groups C and D each satisfy the profitability test;

e Groups C and D each result from the same internal fragmentation and each of their Ultimate
Parent Entity is owned, with a Controlling Interest, directly or indirectly by an Excluded Entity.

In this case, the aggregated Adjusted Revenues meet the revenue test (EUR 11 billion + EUR 12 billion
> EUR 20 billion) and therefore, provided that it is reasonable to conclude, having regard to all relevant
facts and circumstances, that failing the revenue test in Article 3(1)(a) was one of the principal purposes
of the internal fragmentation that resulted in Group C and Group D, both Group C and Group D are
deemed to have met the test independently.

Assuming the principal purpose test is met, both Groups C and D will be in scope of the Convention for
the Period. Although the Adjusted Revenues are aggregated for the purpose of applying the revenue
test in Article 3(1)(a), once the conditions in Annex C Section 1(8)(a) and (b) are met then each Group
applies the rest of the Convention separately.

Subdivision (ii)

147.  Subdivision (ii) expands the definition to include a single Entity, provided that Entity does not satisfy
the specified conditions found in clauses (A) through (D), and is not an Entity described in subdivision (i).

148.  The conditions in clauses (A) through (D) are that the Entity is not part of another Group, is not an
Excluded Entity, not an investment fund and not a real estate investment vehicle.

UN Model

149. The term “UN Model” means the United Nations Model Double Taxation Convention Between
Developing and Developed Countries.

Withholding tax upward adjustment

150.  This definition refers to the meaning assigned to it in Annex B Section 6(1). Relevant explanatory
statement text can be found in paragraph 1545 onwards.
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Article 3 — Covered Group

151.  Article 3 contains the rules to determine whether a Group is a “Covered Group” and therefore
within the scope of the Convention.

Paragraph 1

152.  Paragraph 1 provides that a Group is a Covered Group, subject to paragraph 2, for a Period if that
Group has both Adjusted Revenues greater than EUR 20 billion and a pre-tax profit margin that is greater
than 10 per cent in that Period.

Revenue test

153.  Therevenue testin Article 3(1)(a) is a comparison of the Adjusted Revenues of a Group in a Period
and an absolute monetary threshold of EUR 20 billion. Unlike the test in Article 3(2)(b), there is no
requirement to test the average Adjusted Revenues of a Group across more than one Period.

154.  The definition of Adjusted Revenues is provided in Article 2 and provides that Adjusted Revenues
means the revenues reported in the Consolidated Financial Statement of the Group, subject to prescribed
adjustments. This means that, under paragraph 1(a), the revenue test is applied at the level of revenues
reported in the Consolidated Financial Statements, subject to prescribed adjustments, prior to applying the
exclusions for Extractive Activities, Regulated Financial Services, autonomous domestic businesses and
Defence under Article 3 and their associated Sections in Annex C.

155.  Where the Adjusted Revenues of a Group are greater than EUR 20 billion, the revenue test is met.
Where a Group has Adjusted Revenues equal to or less than this monetary threshold for a Period, it is not
a Covered Group for that Period and there will be no need for a taxpayer to consider whether the test in
subparagraph (b) is satisfied (unless the conditions in Annex C Section 1(7) are met).

156. The term “Period” is defined in Article 2 as the reporting period with respect to which the UPE of
the Group prepares Consolidated Financial Statements. Where the Period is shorter or longer than twelve
months, which means 365 days or 366 days in case of a leap year, paragraph 10 provides that the
monetary threshold of EUR 20 billion is adjusted proportionally to correspond with the length of the Period.

Profitability test

157.  The profitability test in Article 3(1)(b) provides a rule which measures a Group’s profitability by
reference to its pre-tax profit margin. The profitability test in this subparagraph is satisfied for a Period if a
Group earns a pre-tax profit margin that is greater than 10 per cent in the Period. If that test is not satisfied,
a Group will not be a Covered Group even if it satisfies the revenue test in Article 3(1)(a). The definition of
pre-tax profit margin is provided in paragraph 3.

Paragraph 2

158.  Paragraph 2 applies in addition to the requirements of paragraph 1. This means that a Group that
meets the conditions set out in paragraph 1 for a Period, and meets the requirement in the chapeau of
paragraph 2, will not be a Covered Group unless it also meets the conditions in paragraph 2. Paragraph 2
applies if a Group has never been a Covered Group, or has not been a Covered Group for the two Periods
immediately preceding the Period (or if a Group was in existence for only one Period preceding the Period,
has not been a Covered Group for that one Period). A Group can only be a Covered Group for a Period
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for which the Convention has entered into effect. A Group must meet two additional tests to be a Covered
Group (subject to the tail end clause in paragraph 2 which turns off one of those two tests in a specific
situation).

159.  The profitability test is satisfied for a Period if a Group that has never been in scope or has been
out of scope for the two Periods immediately preceding the Period (or if a Group was in existence for only
one Period preceding the Period, has been out of scope for that one Period) meets the conditions in
paragraph 1 and both of the following conditions (or only subparagraph (b) per the tail end clause):

e Subparagraph (a) requires that a Group must earn a pre-tax profit margin that is greater than 10
per cent in at least two of the four Periods that immediately preceded the Period. For each Period
covered under this test, the pre-tax profit margin must be determined in accordance with paragraph
3.

e Subparagraph (b) provides that a Group must earn a pre-tax profit margin that is greater than 10
per cent on average for the Period and the four (or shorter term, see paragraph 162) Periods that
immediately precede the Period.

160.  The calculation in subparagraph (b) produces an average pre-tax profit margin, that is weighted
according to the Adjusted Revenues of the Group for the same Period. Using a weighted average provides
an economically valid measure of the pre-tax profit margin across the Period and the four immediately
preceding Periods.

161.  Where a negative pre-tax profit margin arose in one or more of the four Periods that immediately
preceded the Period, this will be taken into account in the numerator given that the Adjusted Profit Before
Tax will be negative (see the example below). A consequence is that any Financial Accounting Loss
incurred in a Period (that produces a negative pre-tax profit margin in that Period, taking into account the
relevant adjustments) will not also be offset against Financial Accounting Profits generated by the Group
in subsequent Periods for purposes of the calculation in subparagraph (b). This is consistent with the
definition of pre-tax profit margin provided in paragraph 3 and prevents any duplication or double-counting
of the relevant Financial Accounting Loss (i.e. one time for the purpose of calculating the pre-tax profit
margin of the Period where it arose, and another time if carried-forward to reduce the pre-tax profit margin
of a later Period).

162.  The tail end clause in paragraph 2 provides that where a Group was established relatively recently
and, as a result, relevant financial data (e.g. pre-tax profit margin, Adjusted Profit Before Tax, and Adjusted
Revenues) is available for fewer than all of the four Periods that immediately precede the Period because
the Group did not exist during one or more of those Periods (for example, all the Group Entities were
established after the fourth Period that immediately precedes the Period), and the relevant financial data
is not identified under Annex C Section 1(1), the pre-tax profit margin for purposes of the average test in
subparagraph (b) is calculated by taking into account that Period and the Periods during which a Group
existed that immediately precede the Period. In contrast, the prior period test in subparagraph (a) requires
at least four prior Periods in order to apply. One or more transactions involving Group Entities that occur
during a Period and are transactions regarded as taking place under common control for purposes of an
Acceptable Financial Accounting Standard (which may include transactions involving the insertion of a new
Ultimate Parent Entity), will not have an impact on whether a Group is considered to exist during a
preceding Period.

163. Where a Group was a Covered Group in at least one of the two Periods immediately preceding
the Period (or if a Group was in existence for only one Period preceding the Period, it was in scope in that
one Period), paragraph 2 does not apply in addition to paragraph 1. In such circumstances, the profitability
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test consists only of paragraph 1(b). If a Group was not a Covered Group in both (i.e. each) of the two
Periods immediately preceding the Period, then the profitability test includes not only the test in paragraph
1(b) but also the two tests in paragraph 2. For example, a Group that has not previously been a Covered
Group would be a Covered Group for Period 1 if it satisfied the conditions in paragraphs 1 and 2 for that
Period. In Period 2, only paragraph 1 would be relevant (and for purposes of profitability, that means
paragraph 1(b) only) if the Group was a Covered Group in Period 1. Paragraph 2 would not apply. If the
Group has a level of profitability below the threshold in Period 2, it will not be a Covered Group for that
Period. If that lower level of profitability in Period 2 was exceptional and the Group satisfies the conditions
in paragraph 1 for Period 3, it will be a Covered Group. Alternatively, if the Group also fails the conditions
in paragraph 1(b) in Period 3, then paragraph 2 will become relevant in determining whether the Group is
a Covered Group in Period 4.

Box 2. Example - Article 3(2)

Example 1

For purposes of this example, assume that Group A has published Consolidated Financial Statements
for more than ten Periods. Group A has not been a Covered Group in any prior Period and meets the
conditions in Article 3(1) for the Period. Therefore, it should be assessed whether the Group has access
to Article 3(2)(a) and (b) to determine whether the Group is a Covered Group for the Period.

Given that Group A has not been a Covered Group before, it meets the requirement in the chapeau of
Article 3(2) and therefore the tests in subparagraphs (a) and (b) apply. In this case, both the tests in
Article 3(2)(a) and (b) apply because Group A has published Consolidated Financial Statements for
more than four Periods immediately preceding the Period.

Assume Group A satisfies the conditions in Article 3(2)(a), the remaining test to determine whether
Group A is a Covered Group for the Period is the test in Article 3(2)(b). The table below provides the
relevant financial results of Group A, as adjusted under the Convention, for purposes of the calculation
in Article 3(2)(b).

Adjusted Profit Before Tax
(calculated pursuant to Annex B
Section 2(1) as though the Group
were a Covered Group and without
taking into account relevant net
losses) (EUR'000,000)

Adjusted Revenues (EUR000,000)

The Period 29,000 5,220
P-1 25,000 5,000
P-2 22,000 3,080
P-3 16,500 (1,155)
P-4 17,000 2,720

In order to determine whether the pre-tax profit margin of Group A meets the test in Article 3(2)(b), the
calculation is as follows:

(5,220 + 5,000 + 3,080 + —1,115 + 2,720)
(29,000 + 25,000 + 22,000 + 16,500 + 17,000)
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Expressed as a percentage = 13.58%. As 13.58% > 10%, Group A meets the test in Article 3(2)(b).

Example 2

Assume that Group B has published Consolidated Financial Statements for more than ten Periods.
Group B was a Covered Group in one of the two Periods that immediately precede the Period and
meets the conditions in Article 3(1) for the Period.

The tests in Article 3(2)(a) and (b) do not apply because Group B does not meet the requirement in the
chapeau of Article 3(2), as a result of being a Covered Group in one of the two Periods that immediately
precede the Period, and, as a result Group B will be a Covered Group for the Period.

Example 3

Assume all of that the Group Entities of Group C were established within the past four Periods. As a
result, Group C has published Consolidated Financial Statements for four Periods in total: the Period
and three prior Periods. Group C has not been a Covered Group in any prior Period and meets the
conditions in Article 3(1) for the Period.

Given that Group C has not been a Covered Group before, it meets the requirement in the chapeau of
Article 3(2) and therefore the tests in subparagraphs (a) and (b) are applicable. However, in this case,
Article 3(2)(a) is switched off by the tail end clause in paragraph 2 and only the test in Article 3(2)(b)
applies (as modified by the tail end clause) because Group C has published Consolidated Financial
Statements for fewer than five Periods and no relevant financial data (i.e. pre-tax profit margin, Adjusted
Profit Before Tax, and Adjusted Revenues) is available for all of the four Periods that immediately
precede the Period as all of the Group Entities were newly established.

The table below provides the relevant financial results of Group C, as adjusted under the Convention,
for purposes of the calculation in Article 3(2)(b), as modified by the tail end clause, to take into account
the Periods for which Consolidated Financial Statements are available.

Adjusted Profit Before Tax
(calculated pursuant to Annex B
Section 2(1) as though the Group
were a Covered Group and without
taking into account relevant net
losses) (EUR'000,000)

Adjusted Revenues (EUR'000,000)

The Period 22,000 6,500
P-1 18,000 5,300
P-2 10,000 (3,500)
P.3 3,000 (5,000)

In order to determine whether the pre-tax profit margin of Group C meets the test in Article 3(2)(b),
Group C must perform the following calculation:

(6,500 + 5,300 + —3,500 + —5,000)
(22,000 + 18,000 + 10,000 + 3,000)

Expressed as a percentage = 6.23%. As 6.23% < 10%, Group C does not meet the test in Article 3(2)(b).
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Paragraph 3

164.  Paragraph 3 defines “pre-tax profit margin”. It is a test of profitability expressed as a percentage
of the Adjusted Revenues of the Group in a given Period. This test considers the Adjusted Profit Before
Tax of a Group for a Period calculated pursuant to Annex B Section 2(1) as though the Group were a
Covered Group for each period separately and does not take into account losses which may have accrued
in earlier Periods. A pre-tax profit margin may be positive or negative, depending on the Financial
Accounting Profit (or Loss) of the Group, after making the relevant tax base adjustments.

165.  The calculation of pre-tax profit margin for purposes of paragraph 2 is generally not impacted by
an arrangement or transaction that is reported as a business combination in the Consolidated Financial
Statements of the Group (e.g. transactions with unrelated parties to acquire the whole or part of an existing
business). This is because the business combination will already be reflected in the Consolidated Financial
Statements of the Group in the Period of the business combination, and there is no additional requirement
to retrospectively restate the Consolidated Financial Statements of the Group in prior Periods in
accordance with this business combination (and hypothesise a Group that did not exist in those prior
Periods).

166. For example, assume that in the tested Period a Group acquires an interest in a business that
meets the definition of an “Entity”. If the acquired Entity meets the definition of a “Group Entity”, it will
become a member of the Group in the Period of the acquisition where the Ultimate Parent Entity includes
its assets, liabilities, income, expenses and cash flows in its Consolidated Financial Statements for the
Period. Therefore, in the Period of the acquisition the financial results of the acquired Entity or Entities will
be reflected in the Consolidated Financial Statements of the Ultimate Parent Entity. In contrast, the
Consolidated Financial Statements of the Ultimate Parent Entity in the four immediately preceding Periods
will not include the financial results of the acquired Entity (or Entities), and there is no requirement for
purposes of the prior period test and the average test to retrospectively prepare the Consolidated Financial
Statements of the Ultimate Parent Entity in the four Periods immediately preceding the Period, on the
hypothetical basis that the Entity (or Entities) acquired in the tested Period were part of the Group in those
preceding Periods. In case of a group merger or a group demerger however, a different approach is taken
(see paragraph Annex C Section 1(1)).

Paragraph 4

167.  Paragraph 4 provides that the application of the Convention to a Group that includes a regulated
financial institution is determined by reference to Annex C Section 2. The result is that the provisions of
Article 3 apply to a Group by excluding the regulated financial institutions of a Group.

168.  Annex C Section 2 sets out the definitions required to perform those adjustments.

Paragraph 5

169.  Paragraph 5 provides that the application of the Convention to a qualifying extractives group is
determined by reference to Annex C Section 3. The result is that the provisions of Article 3 apply to a
Group by excluding the profits of the Group that relate to extractives.

170.  Annex C Section 3 sets out the definitions required to perform those adjustments.

Paragraph 6

171.  Paragraph 6 provides that the application of the Convention to a disclosed segment of a Group is
determined by reference to Annex C Section 4.



| 45

172.  Paragraph 6 applies to all Groups that report a disclosed segment, but most of the Convention —
including the operative provisions, as modified by Section 4 — apply only to a segment entity of a covered
segment. Broadly, this means that the scope rules contained in Annex C Section 4(1) and (2) and
supporting definitions will apply to all enterprises meeting the definition of a disclosed segment (whether
that disclosed segment is a covered segment or not), and that the other rules contained in the Convention
will apply, as modified by Annex C Section 4, only to segment entities of a covered segment.

173.  The definitions of disclosed segment and segment entity are provided in Annex C Section 4(8) and
(9). Disclosed segment means any segment reported in a Group’s Consolidated Financial Statements.
Importantly, this means disclosed segments reported on a business line, geographic or any other basis
can qualify as a covered segment for purposes of the Convention (for more detail, see paragraph 2048 of
the Explanatory Statement).

174.  Section 4 contains the rules that govern the application of the obligations contained in the
Convention to any segment entity of a covered segment for a Period. Section 4 also contains definitions
that are specific to segmentation.

175.  For the purpose of applying the Convention, two or more disclosed segments of a Group are
treated as if those segments are independent. This effectively means that such disclosed segments are
treated as standalone businesses and the financial results of the disclosed segments of a Group are not
combined for the purpose of applying the Convention.

Paragraph 7

176.  Paragraph 7 provides that Annex C Section 5(6) and (7) on the autonomous domestic business
exemption apply, which contain supplementary provisions in the form of a de minimis rule for determining
whether a Group, that is otherwise a Covered Group under Article 3, is a Covered Group in cases where
that Group operates in one or more autonomous domestic business jurisdictions.

177.  Section 5 also contains the adjustments, in paragraphs 3 through 5 and 11 through 12, that shall
be made in a Period if a Covered Group operates in a Party that is an autonomous domestic business
jurisdiction (for more detail, see paragraph 2086 of the Explanatory Statement). The definition of
autonomous domestic business jurisdiction is provided in Annex C Section 5(2)(a).

178.  As noted above, Article 3(4) makes provision for an exclusion in respect of a Group including one
or more regulated financial institutions, Article 3(5) makes provision for an exclusion in respect of a
qualifying extractives group and Article 3(8) makes an adjustment in respect of a defence group. In the
case of a Group for which one or more of those provisions is relevant, and for which the autonomous
domestic business exemption is also relevant, all of the provisions in Article 3(4), (5), (7), and (8) apply.
Such a Group would have flexibility as to whether it applies the exclusions first (in any order), or the
autonomous domestic business exemption first, provided that in any event the defence adjustment is
applied before the autonomous domestic business exemption. However, if the Group is not in scope of the
Convention after the application of only one or more of those exclusions, it would not need to apply the
other exclusion(s) or the autonomous domestic business exemption. If the Group is in scope of the
Convention after the application of one (or subsequent) exclusions, then those exclusions would be applied
cumulatively and based on adjusted amounts. For example, if a Group chose to apply the exclusion
relevant to a qualifying extractives group first, it would subsequently apply the exclusion relevant to a Group
including one or more regulated financial institutions using the non-extractives adjusted revenues and not
the Adjusted Revenues of the Group.
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Box 3. Example - Application of Article 3(4) through (8)

Example 1

A multinational enterprise, Group A, meets the revenue and profitability tests in Article 3(1) and (2) for
the first time in Period 2030 and was thus not a Covered Group in any prior Period. Group A conducts
extractives activities and includes regulated financial institutions. The Group does not report any
disclosed segments and does not earn defence revenues.

To determine whether Group A is a Covered Group for 2030, the Group chooses to first apply the
exclusion for extractive activities in Article 3(5) as the Group is a qualifying extractives group. It re-tests
the conditions in Article 3(1) and (2) by taking into account its non-extractives adjusted revenues and
non-extractives adjusted profit before tax. Following this re-test, Group A still meets the tests in Article
3(1) and (2).

Subsequently, the Group applies the exclusion for regulated financial institutions in Article 3(4) and it
re-tests the conditions in Article 3(1) and (2). It applies the exclusion for regulated financial institutions
cumulatively by taking into account its non-extractives adjusted revenues and non-RFS adjusted
revenues as well as its non-extractives adjusted profit before tax and non-RFS adjusted profit before
tax. Following this second re-test, Group A fails the tests in Article 3(1). This means that Group A will
not be a Covered Group for 2030.

Example 2

A multinational enterprise, Group B, meets the revenue and profitability tests in Article 3(1) and (2) for
the first time in Period 2030 and was thus not a Covered Group in any prior Period. Group B reports
two disclosed segments in its Consolidated Financial Statements neither of which were a covered
segment in any prior Period: disclosed segment A which conducts extractives activities and disclosed
segment B which conducts other activities. Disclosed segment B does not include a regulated financial
institution and does not earn defence revenues.

To determine whether Group B is a Covered Group for 2030, the Group chooses to first apply the
exclusion for extractive activities in Article 3(5) as the Group is a qualifying extractives group. It re-tests
the conditions in Article 3(1) and (2) by taking into account its non-extractives adjusted revenues and
non-extractives adjusted profit before tax. Following this re-test, Group A fails the profitability tests in
Article 3(1) and (2). This means that Group A will not be a Covered Group for 2030.

Next, the Group has to assess whether its disclosed segment B meets the revenue and profitability
tests in Article 3(1) and (2) to determine whether that disclosed segment is a covered segment for 2030
because the Group’s non-extractives adjusted revenues meet the requirements of Article 3(1)(a) (see
Annex C Section 4(1)(a)). Assuming that disclosed segment B meets the requirements of Article 3(1)
and (2) (as modified by Annex C Section 4) for 2030, it will be a covered segment for that Period.

However, disclosed segment B will, to the extent relevant, be able to apply the autonomous domestic
business exemption adjustments provided for in Annex C Section 5. That may mean that following the
application of Annex C Section 5(6) or (7) disclosed segment B is not a covered segment.

Example 3

A multinational enterprise, Group C, meets the revenue and profitability tests in Article 3(1) and (2) for
the first time in Period 2030 and was thus not a Covered Group in any prior Period. Group C earns
defence revenues does not report any disclosed segments and operates autonomously in several
Jurisdictions.
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To determine whether Group C is a Covered Group for 2030, the Group must make the defence
adjustments provided for in Annex C Section 6 prior to applying the autonomous domestic business
exemption adjustments provided for in Annex C Section 5. The Group will not re-test the conditions in
Article 3(1) and (2) after performing the defence adjustment but it may no longer be a Covered Group
if Annex C Section 6(4) applies. Assuming that is not the case, and the Group is a Covered Group after
the defence adjustments, the Group will then be able to apply the autonomous domestic business
exemption adjustments.

Example 4

A multinational enterprise, Group D, meets the revenue and profitability tests in Article 3(1) and (2) for
the first time in Period 2030 and was thus not a Covered Group in any prior Period. Group D includes
regulated financial institutions, does not report any disclosed segment and operates autonomously in
several Jurisdictions.

To determine whether Group D is a Covered Group for 2030, the Group makes the autonomous
domestic business exemption adjustments provided for in Annex C Section 5 and it determines that it
satisfies the requirements in Annex C Section 5(7). This means that the Group will not be a Covered
Group for 2030.

Example 5

A multinational enterprise, Group E, meets the revenue and profitability tests in Article 3(1) and (2) for
the first time in Period 2030 and was thus not a Covered Group in any prior Period. Group E conducts
extractives activities, does not report any disclosed segment and operates autonomously in several
Jurisdictions.

To determine whether Group E is a Covered Group for 2030, the Group chooses to first apply the
exclusion for extractive activities in Article 3(5) as the Group is a qualifying extractives group. It re-tests
the conditions in Article 3(1) and (2) by taking into account its non-extractives adjusted revenues and
non-extractives adjusted profit before tax. Following this re-test, Group E meets the tests in Article 3(1)
and (2). This means that Group A will be a Covered Group for 2030.

However, the Group will, to the extent relevant, be able to apply the autonomous domestic business
exemption adjustments provided for in Annex C Section 5 which may mean that, following the
application of Annex C Section 5(6) or (7), it is not a Covered Group. Annex C Section 5 will apply to
the Group’s non-extractives adjusted revenues and non-extractives adjusted profit before tax.

Paragraph 8

179.  Paragraph 8 provides that for the purpose of applying the Convention to a Group that is a defence
group and is otherwise a Covered Group, Annex C Section 6(4) applies. The result is that the provisions
of Article 3 apply to a Group by excluding the profits (or losses) of the Group that relate to defence.

180.  Annex C Section 6(4) sets out the definitions required to perform those adjustments.

Paragraph 9

181.  Paragraph 9 provides for the lowering of the Adjusted Revenues threshold, from EUR 20 billion to
EUR 10 million pursuant to the application of Article 43(1). See the Explanatory Statement relating to that
provision for further detail.
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Paragraph 10

182. Paragraph 10 provides for a proportionate adjustment to monetary thresholds within the
Convention that apply by reference to a Period in circumstances where the Period for a Covered Group is
shorter or longer than twelve months. This recognises that Groups may in certain circumstances shorten
or lengthen a reporting period in line with an Acceptable Financial Accounting Standard.

183.  The adjustment is not required if the Ultimate Parent Entity of a Group prepares Consolidated
Financial Statements for a reporting period that is a leap year (which contains more than 365 days)
because in such case the Consolidated Financial Statements will cover a twelve-month Period. For Periods
that are shorter or longer than twelve months, any proportionate adjustment should be done by reference
to the number of days in that Period to a reference period of, for simplicity, 365 days.

184.  The adjustment required by paragraph 10 only applies to monetary amounts contained within the
Convention that are determined by reference to a Period, such as the thresholds in Articles 3(1)(a), 5(1)(b),
8, and 10(b) and (c), and in Annex C Sections 1(7) and 5(7)(b)(ii)(A) and (B). It does not require any
adjustment to absolute monetary amounts that are not calculated by reference to a Period.

Box 4. Example - Period longer or shorter than 12 months

Period longer than 12 months

The reporting period for which the UPE of Group A ordinarily prepares Consolidated Financial
Statements starts on 1 July and ends on 30 June of each calendar year.

In September 2022 Group A decides, consistent with the relevant Acceptable Financial Accounting
Standard, to start its reporting period on 1 January as from 2024. Therefore, Group A prepares
Consolidated Financial Statements for a 549 day reporting period from 1 July 2022 to 31 December
2023 in order to implement the transition. Group A reports Adjusted Revenues of EUR 28 billion for the
Period 1 July 2022 - 31 December 2023.

Pursuant to paragraph 10, any monetary amounts in the Convention that are determined by reference
to a Period are adjusted proportionally. Using the revenue threshold as an illustration, the revenue
threshold in this example would be adjusted as follows:

20 billion x o9 _ 30 billi
illion X === = illion

The revenue test is not met for Group A’s Period 1 July 2022 - 31 December 2023 as its Adjusted
Revenues of EUR 28 billion are not greater than the adjusted revenue threshold of EUR 30 billion.
Absent any adjustment to the revenue threshold, Group A would inadvertently meet the revenue test
for that Period.

Period shorter than 12 months

Instead of closing its ongoing reporting period on 30 June 2023, Group A decides to close it on 31
December 2022. Therefore, Group A prepares Consolidated Financial Statements for a 184 day
reporting period from 1 July 2022 — 31 December 2022 in order to implement the transition, consistent
with the relevant Acceptable Financial Accounting Standard. Group A reports Adjusted Revenues of
EUR 11 billion for the Period 1 July 2022 - 31 December 2022.
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The revenue threshold for that Period is adjusted proportionally as follows:

20 billion x 184 _ 10 billi
illion X =22 = illion

Group A meets the revenue test for its Period 1 July 2022 - 31 December 2022. Absent any adjustment
to the revenue threshold, Group A would inadvertently not meet the revenue test for that Period.
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Part lll — Allocation and taxation of profits

Article 4 — Taxation of Profits of a Covered Group

185.  Article 4 sets out the circumstances under which a Party that is a market jurisdiction may impose
tax on the Designated Payment Entity of a Covered Group with respect to the portion of the Amount A
Profit of the Covered Group that is allocated under Article 5 to that Party for a Period.

186.  Under Atrticle 4, the entirety of a Covered Group’s liability for amounts covered by the Convention
falls on the Designated Payment Entity, while relief for double taxation on such amounts by relieving
jurisdictions (determined by Article 11) is required to be provided to each relief entity identified under Article
13. This approach reduces the administrative compliance burden for Covered Groups and tax
administrations by reducing the number of entities that are liable to tax under the Convention, while still
ensuring double taxation is eliminated at the level of the Group.

187. At the same time, the compensation payment provisions in Article 13(6) through (11) to the
Convention are intended to ensure that the entities identified in accordance with Article 13 compensate
the Designated Payment Entity of a Covered Group for the tax burden induced by Amount A.

188.  This Article also deals with the case where Jurisdictions that would be required to eliminate double
taxation under Article 11 are not Parties to the Convention. It provides in some cases for a reduction of the
Amount A Profit of the Covered Group that is allocated to a Party for a Period under Article 5. This reduction
is intended to reflect the share of Amount A Profit corresponding to the non-participating relieving
jurisdiction, on which this Jurisdiction is not surrendering its taxing rights, and which is hence subtracted
from the Amount A Profit allocated to the market jurisdiction.

189.  Article 4 does not require nor specify how a Party is required to exercise the taxing right afforded
under the Convention. A Party is free to self-determine whether Amount A Profit subject to Article 4 is taxed
under the Party’s already established income tax regime, or taxed separately, independent of its current
income tax regime. However, the choice to integrate the taxation of Amount A Profit into an existing income
tax regime of a Party or to tax Amount A Profit separately may have implications in relation to other Articles
in the Convention (including for streamlined compliance, see Article 16).

Paragraph 1

190. Under paragraph 1, a Party may impose tax on the Designated Payment Entity of a Covered Group
if that Party has nexus under Article 8. Nexus under Article 8 is established if the Covered Group has
Adjusted Revenues in a Party equal to or greater than EUR 1 million (or in in the case of a Party with a
gross domestic product of less than EUR 40 billion with respect to the Period, EUR 250 000).

Paragraphs 2 and 3

191.  Paragraph 2 adjusts the amount of Amount A Profit that may be taxed in a Party for a period in
accordance with paragraph 1. The effect of the adjustment in paragraph 2 is to reduce the amount subject
to tax in a market jurisdiction proportionally by the amount of relief obligation that has been allocated under
Article 11 to certain Jurisdictions that are not Parties to the Convention.
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192.  Thereduction is intended to have the effect that a Party should be able to impose the same amount
of taxation on the Designated Payment Entity as it would have in aggregate if relief entities bore the legal
liability for amounts under the Convention.

193.  Paragraph 2 provides that such Amount A Profit shall be reduced by the product of two factors.

194.  The first factor, in paragraph 2(a), is the portion of the Amount A Profit of a Covered Group that is
allocated under Article 5 to that Party for a Period. That is, the amount of Amount A Profit the Party may
impose tax on if no reduction under paragraph 2 was applicable.

195. The second factor is the ratio of the Amount A relief amount, excluding any prior unallocated
Amount A relief, allocated to non-participating Parties to the Convention to the Amount A relief amount of
the Covered Group, excluding any prior unallocated Amount A relief.

196.  Paragraph 2(b)(i) contains the numerator which is the sum of the Amount A relief amount,
excluding any prior unallocated Amount A relief, with respect to which the obligation to provide relief from
double taxation is allocated to any relieving jurisdiction under Article 11, which is not a Party to the
Convention, and which has an agreement for the avoidance of double taxation with the Party that is
allocated Amount A Profit.

197.  However, paragraph 3 provides that until two years after the Convention has entered into force,
the amount for the numerator in paragraph 2(b)(i) will include all Amount A relief amount allocated to
relieving jurisdictions that are not Parties to the Convention, irrespective of whether they have a double tax
treaty with the Party that is allocated Amount A Profit.

198.  Paragraph 2(b)(ii) contains the denominator, which is the Covered Group’s Amount A relief
amount, excluding any prior unallocated Amount A relief, allocated to relieving jurisdictions (whether or not
they are Parties) in accordance with Article 11.

199.  The effect of the two elements can be reflected formulaically below:

Amount A profit allocated to the Party under Article 5

X

Amount A relief amount (excluding any prior unallocated Amount A relief) allocated to any Non — Participating Jurisdictions

Amount A relief amount of the Covered Group (excluding any prior unallocated Amount A relief)

200. Both subdivisions (i) and (ii) refer to the “Amount A relief amount”. Article 11(3) then determines
the amount each relieving jurisdiction is allocated of the “Amount A relief amount’ of the Covered Group.
However, the “Amount A relief amount” is the “Amount A Profit” increased in circumstances where there is
an amount of “prior unallocated Amount A relief” of a Covered Group.

201.  Therefore, for the purpose of determining any adjustments under paragraph 2, any amounts
attributable to prior unallocated Amount A relief should not be included in the numerator or the denominator
of the fraction in paragraph 2(b). For subdivision (ii) the amount not to be included in the denominator
would be the entire amount of any prior unallocated Amount A relief of the Covered Group. Whereas, for
the numerator in subdivision (i), this would be the proportion of Group’s prior unallocated Amount A relief
allocated to each relieving jurisdiction that met the requirements of subdivision (i) in relation to the Party.
The proportion of the Group’s prior unallocated Amount A relief allocated to each relieving jurisdiction is
the same proportion as the Amount A relief amount allocated to each relieving jurisdiction.
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202.  This ensures that any reduction of the Amount A Profit to a Party under paragraph 2 only takes
into account the Amount A Profit for that Period and removes any prior unallocated Amount A relief from
the adjustment. A corresponding adjustment for the purposes of double taxation relief under Article 12 is
outlined in the Explanatory Statement to Article 12.

203.  Paragraph 2(b)(i)(B) will be met if at any time during the relevant Period, the Party and the relevant
Jurisdiction have an agreement in effect that contains a provision corresponding to Article 7 (Business
profits) of the OECD Model or Article 7 (Business profits) of the UN Model. The term “corresponding to”
should be taken to be similar or equivalent in effect as the aforementioned business profits articles, rather
than requiring the relevant article to reflect the exact wording. If a future agreement between the Party and
the relevant jurisdiction explicitly acknowledges the right of the Party to impose taxation on profits allocated
to it under the MLC, it would not correspond to Article 7 of the abovementioned models and would thus be
disregarded for purposes of this paragraph.

Article 5 — Allocation of Profit associated with revenues in Market

204. Article 5 specifies the Amount A Profit of a Covered Group that is allocated to a Jurisdiction for a
Period. The Amount A Profit is the profit of the Covered Group on which a Party may impose tax on the
Designated Payment Entity under Article 4 (Taxation of Profits of a Covered Group) in a Period and is also
relevant for purposes of determining the Amount A relief amount on which relief is provided under Part IV
(Elimination of Double Taxation).

Paragraph 1

205. Paragraph 1 contains a two-step process to determine the portion of the Amount A Profit of a
Covered Group that is allocated to a Jurisdiction for a Period. These steps are applied on a jurisdictional
basis. Amount A Profit is only allocated to Jurisdictions in which a Covered Group has nexus under Article
8 for a Period.

206. The first step (contained in subparagraph (a)) is to allocate the Amount A Profit at a Group level
(as defined in Article 2(d)) to specific market jurisdictions that satisfy the nexus threshold (refer to Article
8). To determine the allocation to a given Jurisdiction, the Amount A Profit of the Covered Group for the
Period is multiplied by the Adjusted Revenues of the Covered Group for the Period that are sourced to that
Jurisdiction under Article 6 and divided by the total Adjusted Revenues of the Covered Group for the Period
(see Atrticle 2) to determine the Amount A Profit allocated to that Jurisdiction prior to any marketing and
distribution profits safe harbour adjustment at paragraph 1(b). Where a market jurisdiction does not receive
allocations that it would otherwise be entitled to on the basis that the applicable nexus threshold (see
Article 8) is not satisfied in that Jurisdiction or because it is not a Party to the Convention for the Period,
this does not have any effect on the amounts that are allocated to other Jurisdictions.
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Box 5. Example - Steps to calculate Amount A Profit under Articles 2(d) and 5(1)

For purposes of this example, Covered Group A has Adjusted Revenues of EUR 100 billion and
adjusted profit before tax of EUR 30 billion in Period 1.

Step 1 under Article 2(d)(i): 10% of the Adjusted Revenues of EUR 100 billion are the normal profits
of EUR 10 billion for Covered Group A. Subtracting EUR 10 billion of normal profits from the adjusted
profit before tax of EUR 30 billion would produce excess profits of EUR 20 billion for Covered Group A.

Step 2 under Article 2(d)(ii): 25% of the excess profits would be EUR 5 billion (i.e., EUR 20 billion
multiplied by 25%), being potentially available for allocation to market jurisdictions.

Step 3 under Article 5(1)(a): Supposing that EUR 60 billion of Group Revenues were sourced in
Jurisdiction X, EUR 30 billion in Jurisdiction Y and EUR 10 billion in Jurisdiction Z, this would mean that
EUR 3 billion of Amount A Profit would be allocated to Jurisdiction X, EUR 1.5 billion of Amount A Profit
would be allocated to Jurisdiction Y and EUR 0.5 billion of Amount A Profit would be allocated to
Jurisdiction Z.

(EUR billion) Jurisdiction X Jurisdiction Y Jurisdiction Z
Sourced Revenues EUR 60 billion EUR 30 billion EUR 10 billion
Amount A Profit EUR 3 billion EUR 1.5 billion EUR 0.5 billion
allocated (=EUR5 X 60 /100 billion) (=EUR 5 X 30 /100 billion) (=EUR5 X 10 /100 billion)

207.  Finally, the last step (contained in subparagraph (b)) applies the marketing and distribution profits
safe harbour adjustment to potentially reduce the Amount A Profit of a Covered Group allocated to a
Jurisdiction determined in subparagraph (a). This step caps excess profits allocated to a market jurisdiction
through Amount A where excess profits of a Covered Group are already identified in the market jurisdiction
through the process described in the subsequent paragraphs.

208. The marketing and distribution profits safe harbour adjustment can only potentially apply for a
Jurisdiction where a de minimis threshold is reached. This threshold is satisfied in instances where the
adjusted elimination profit (or loss) defined in paragraph 2(ff)] of the Covered Group in the Jurisdiction is
equal to or greater than EUR 50 million.

Paragraph 2

209. Paragraph 2 contains a number of interconnected defined terms that operate in combination to
determine the marketing and distribution profits safe harbour adjustment. The marketing and distribution
profits safe harbour adjustment determined for purposes of paragraph 1(b) refers specifically to the term
defined within subparagraph (a). The term marketing and distribution profits safe harbour adjustment
defined in subparagraph (a) refers to the term jurisdictional offsetting profits defined in subparagraph (b).
Then subparagraph (b) refers to the term adjusted jurisdictional excess profits defined in subparagraph
(c), and the term jurisdictional offset percentage defined in subparagraph (d). Subparagraph (c) refers to
the terms adjusted elimination profit (or loss) defined in subparagraph (f) and jurisdictional depreciation
and payroll defined in Annex B Section 5(3) and subparagraph (d) refers to the term low depreciation and
payroll jurisdiction defined in subparagraph (e).



54 |

Subparagraph (a) — marketing and distribution profits safe harbour adjustment

210. In cases where the de minimis threshold for the marketing and distribution profits safe harbour
adjustment in paragraph 1(b) is satisfied, paragraph 2(a) provides that the marketing and distribution profits
safe harbour adjustment will be determined as the lower of two amounts. The first amount is the amount
determined in accordance with paragraph 1(a) (i.e., the Amount A Profit that would be allocable to a
Jurisdiction, prior to calculating the marketing and distribution profits safe harbour adjustment). Therefore,
a marketing and distribution profits safe harbour adjustment to reduce Amount A Profit allocations cannot
exceed the pre-adjustment Amount A allocation to that Jurisdiction. The second amount is the jurisdictional
offsetting profits of a Covered Group in a Jurisdiction.

211.  For example, suppose the Amount A Profit allocable to Jurisdiction A prior to the marketing and
distribution profits safe harbour adjustment is equal to EUR 200 million and the jurisdictional offsetting
profit in Jurisdiction A is EUR 105 million. In this case, the “lower of’ amount for purposes of paragraph
2(a) will be determined by subdivision (ii), resulting in a marketing and distribution profits safe harbour
adjustment of EUR 105 million. Therefore, the Amount A Profit will be reduced by EUR 105 million, leaving
a remaining EUR 95 million as the final Amount A Profit allocated to Jurisdiction A.

Subparagraph (b) — jurisdictional offsetting profits

212.  The defined term jurisdictional offsetting profits referenced in paragraph 2(a)(ii) is provided in
paragraph 2(b). The jurisdictional offsetting profits of a Covered Group in a Jurisdiction for a Period are
determined by multiplying the adjusted jurisdictional excess profits of a Covered Group in a Jurisdiction
(defined in paragraph 2(c)) by the jurisdictional offset percentage (defined in paragraph 2(d)).

213.  For instance, continuing with the example in paragraph 211, if the adjusted jurisdictional excess
profit in Jurisdiction A is EUR 300 million, and the jurisdictional offset percentage is 35 per cent, then the
jurisdictional offsetting profits would be EUR 105 million (i.e., 35 per cent X EUR 300 million).

Subparagraph (c) — adjusted jurisdictional excess profits

214.  The adjusted jurisdictional excess profits referenced in paragraph 2(b) is defined in turn at
paragraph 2(c). The adjusted jurisdictional excess profit of a Covered Group in a Jurisdiction is equal to
the higher of zero or the defined jurisdictional excess profit measure taken into account for the marketing
and distribution profits safe harbour adjustment (i.e., the adjusted elimination profit (or loss)) (refer
paragraph 225 below) minus the applicable jurisdictional normal profit determination for that Jurisdiction).

215.  The applicable jurisdictional normal profit determination for a Jurisdiction will be the greater of two
numbers determined for that Covered Group in that Jurisdiction. The first number is derived based on a
Return on Jurisdictional Depreciation and Payroll and included in clause (A). It is calculated as the
Elimination Threshold Return on Depreciation and Payroll defined in Article 2(n) of the Covered Group
multiplied by the jurisdictional depreciation and payroll defined in Annex B Section 5(3) of the Covered
Group in the Jurisdiction for the Period. The second number is derived based on a return on jurisdictional
Sourced Revenues. It is calculated as 3 per cent of the Adjusted Revenues of the Covered Group that are
sourced under Article 6 to the Jurisdiction for the Period. In any instance where the applicable adjusted
elimination profit (or loss) is less than the normal profit determination the adjusted jurisdictional excess
profits amount will be zero under subparagraph (c)(i).
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Box 6. Example — Application of different metrics to identify adjusted jurisdictional excess
profit (Article(2)(c))

Basic Facts for the Example

For purposes of this example, assume that Group A which operates in Jurisdictions X and Y has an
Elimination Threshold Return on Depreciation and Payroll of 200%. Relevant jurisdictional information
is set out below. In this example, Jurisdiction Y has a lower jurisdictional depreciation and payroll (i.e.,
EUR 10 million) compared to that of Jurisdiction X (i.e., EUR 20 million), although both jurisdictions
have the same amount of Sourced Revenues (i.e., EUR 1 billion) and adjusted elimination profit (or
loss) (i.e., EUR 50 million).

Jurisdiction X Jurisdiction Y
Sourced Revenues EUR 1 billion EUR 1 billion
Jurisdictional depreciation and payroll EUR 20 million EUR 10 million
Adjusted elimination profit (or loss) EUR 50 million EUR 50 million

Identifying the applicable metrics

In this instance, for Jurisdiction X, the Return on Depreciation and Payroll based metric per paragraph
2(c)(ii)(A) would be EUR 40 million (i.e., jurisdictional depreciation and payroll of EUR 20 million
multiplied by the Elimination Threshold Return on Depreciation and Payroll of 200%), and the return on
revenues based metric per paragraph 2(c)(ii)(B) would be EUR 30 million (i.e., Sourced Revenues of
EUR 1 billion multiplied by 3%). The applicable normal profit threshold for Jurisdiction X would be EUR
40 million, which is the greater of the two metrics calculated. Thus, for Jurisdiction X, the metric based
on the Return on Depreciation and Payroll per paragraph 2(c)(ii)(A) would be applicable to identify
adjusted jurisdictional excess profit.

In contrast, for Jurisdiction Y, which has a lower level of Jurisdictional Depreciation and Payroll than
Jurisdiction X, the applicable normal profit threshold would be different. For Jurisdiction Y, the Return
on Depreciation and Payroll -based metric per paragraph 2(c)(ii)(A) would be EUR 20 million (i.e.,
jurisdictional depreciation and payroll of EUR 10 million multiplied by the Elimination Threshold Return
on Depreciation and Payroll of 200%), which is lower than that of Jurisdiction X. The return on the
revenue-based metric for Jurisdiction Y would be the same as that of Jurisdiction X (i.e., EUR 30
million). The greater of the two metrics would be EUR 30 million, which is the metric based on the return
on revenues per paragraph 2(c)(ii)(B), and would be the applicable normal profit threshold for
Jurisdiction Y.

Jurisdiction X Jurisdiction Y
Return on Depreciation and Payroll based metric EUR 40 million EUR 20 million
(paragraph 2(c)(ii)(A)) (= EUR 20 million X 200%) (= EUR 10 million X 200%)
Return on revenues based metric EUR 30 million EUR 30 million
(paragraph 2(c)(ii)(B)) (= EUR 1 billion X 3%) (= EUR 1 billion X 3%)
Applicable normal profit threshold EUR 40 million EUR 30 million
(RODP based metric) (ROR based metric)

Calculating adjusted jurisdictional excess profits with the metric

After calculating the applicable metrics, adjusted jurisdictional excess profits are identified by
subtracting the normal profit calculated using the applicable metrics identified above from the adjusted
elimination profit (or loss). In this example, the adjusted jurisdictional excess profits in Jurisdiction X
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would be calculated as EUR 10 million, by subtracting the applicable normal profit threshold in
Jurisdiction X of EUR 40 million from the adjusted elimination profit (or loss) in Jurisdiction X of EUR 50
million. For Jurisdiction Y, adjusted jurisdictional excess profits would be calculated as equal to EUR
20 million by subtracting the applicable normal profit threshold in Jurisdiction Y of EUR 30 million from
the adjusted elimination profit (or loss) in Jurisdiction Y of EUR 50 million.

Jurisdiction X Jurisdiction Y
Adjusted elimination profit (or loss) EUR 50 million EUR 50 million
Less applicable normal profit threshold EUR 40 million EUR 30 million
Adjusted jurisdictional excess profit EUR 10 million EUR 20 million

If, for example, the adjusted elimination profit (or loss) had instead been calculated as EUR 25 million
for both Jurisdiction X and Y, then the adjusted jurisdictional excess profits of both Jurisdiction X and Y
would have equalled zero because the applicable normal profit threshold of EUR 40 million and EUR
30 million respectively exceeds the adjusted elimination profit of EUR 25 million of each Jurisdiction.

Subparagraph (d) — jurisdictional offset percentage

216.  The jurisdictional offset percentage referred to in subparagraph (b) to calculate the jurisdictional
offsetting profits differs from Jurisdiction to Jurisdiction, and subparagraph (d) specifies the percentage
that applies in each case. There are three categories of Jurisdictions where differing jurisdictional offset
percentage (i.e., 90 per cent, 25 per cent, or 35 per cent) applies.

217.  The first criterion to categorise Jurisdictions is whether they satisfy the definition of a low
depreciation and payroll jurisdiction, as defined in subparagraph (e). Subparagraph (d)(i) provides that the
jurisdictional offset percentage shall be 90 per cent for all low depreciation and payroll jurisdictions.
Examples of determining whether a Jurisdiction is a low depreciation and payroll jurisdiction and applying
the jurisdictional offset percentage could be found in paragraphs 223 and 224.

218.  Subparagraph (d)(ii) provides that the jurisdictional offset percentage shall be either 25 or 35 per
cent in cases other than those included in subdivision (i). Under subdivision (ii), different ‘lower’
jurisdictional offset percentage would be applicable depending on a Jurisdiction’s profile. If the Jurisdiction
is a Lower Income Jurisdiction (as defined in Article 2(dd)) then the jurisdictional offset percentage shall
be 25 per cent. Otherwise, the percentage shall be 35 per cent. Examples of applying the jurisdictional
offset percentage depending on different categories of Jurisdictions could be found in paragraphs 223 and
224,

Subparagraph (e) — low depreciation and payroll jurisdiction

219.  The defined term low depreciation and payroll jurisdiction is relevant for determining the applicable
jurisdictional offset percentage for purposes of subparagraph (d). It is also relevant for determining the
Withholding Tax Upward Adjustment for purposes of Annex B Section 6(1).

220. For a Covered Group for a Period, a Jurisdiction will be a low depreciation and payroll jurisdiction
where its ratio of jurisdictional depreciation and payroll (defined in Annex B Section 5(2)) to “sourced
revenue” (i.e. Adjusted Revenues of the Covered Group that are sourced under Article 6 to the Jurisdiction
for the Period)” falls below the applicable threshold.
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221.  The jurisdictional depreciation and payroll divided by the “sourced revenue” of a Covered Group
in a given Jurisdiction under Amount A revenue sourcing rule (i.e., “Jurisdictional DP to Sales Ratio”),
would be compared with the threshold identified above to determine whether that Jurisdiction satisfies the
criteria to be a low depreciation and payroll jurisdiction.

222.  This jurisdictional outcome is compared to the Group level threshold is determined to be equal to
75 per cent multiplied by the Covered Group’s ratio of ‘depreciation and payroll’ to ‘sourced revenues (or
sales)’ under the Amount A revenue sourcing rules in Article 6 (i.e., “Group DP to Sales Ratio”) at a Group
level. In other words, the ratio would be calculated by taking the sum of the Covered Group’s accounting
depreciation (defined in Annex B Section 5(5)(a)) and accounting payroll (defined in Annex B(5)(a) Section
5) for the Period as the numerator and dividing it by the Adjusted Revenues (defined in Article 2(c)) for the
Covered Group for the Period, with the resulting ratio then multiplied by 75 per cent. For instance, assuming
the Covered Group’s Adjusted Revenues were EUR 50 billion, and the sum of the Covered Group’s
accounting depreciation and accounting payroll were EUR 8 billion, then the Covered Group DP to Sales
Ratio would equal to 16% (= EUR 8 billion / EUR 50 billion), and 75% of the Group ratio would be 12%
(:750/0 X 160/0).

223.  If Jurisdiction A’s jurisdictional depreciation and payroll is EUR 1 million and the Adjusted
Revenues of the Covered Group to Jurisdiction A is EUR 10 million, then Jurisdiction A’s Jurisdictional DP
to Sales Ratio would be 10% (= EUR 1 million / EUR 10 million). Jurisdiction A would qualify for a low
depreciation and payroll jurisdiction because its Jurisdictional DP to Sales Ratio is lower than 75% of the
Group ratio calculated in paragraph 222 (i.e., 10% < 12%). As a result, the jurisdictional offset percentage
of 90 per cent (under subparagraph (d)(i)) would apply to Jurisdiction A. The classification of a Jurisdiction
as a low depreciation and payroll jurisdiction will also be relevant for purposes of the withholding tax upward
adjustment reduction factor (defined in Annex B Section 6(6) and discussed from paragraph 1577).

224.  As another example, if Jurisdiction B’s jurisdictional depreciation and payroll is EUR 2 million with
the same amount of sourced revenue as Jurisdiction A, then Jurisdiction B’s Jurisdictional DP to Sales
Ratio would be 20% (= EUR 2 million / EUR 10 million). Since this ratio is higher than the Group ratio (i.e.,
20% > 12%), Jurisdiction B would not qualify for a low depreciation and payroll jurisdiction. As a result, the
lower jurisdictional offset percentage of 25 or 35 per cent (under subparagraph (d)(ii)) would apply. If
Jurisdiction B satisfied the definition of a Lower Income Jurisdiction, then 25 per cent would apply to
Jurisdiction B as the jurisdictional offset percentage. Otherwise, 35 per cent would apply to Jurisdiction B.

Subparagraph (f) — adjusted elimination profit (or loss)
225. The adjusted elimination profit (or loss) referred to in subparagraph (c)(ii) is defined in
subparagraph (f). For a Covered Group in a Jurisdiction for a Period this amount is equal to the sum of

Elimination Profit (or Loss) defined in Annex B Section 4 and the Withholding Tax Upward Adjustment
defined in Annex B Section 6(1).

Article 6 — Sources of Adjusted Revenues

226.  The rules related to the sources of Adjusted Revenues (which are referred to in this Explanatory
Statement as “revenue sourcing rules”) are set out in three parts of the Convention.

e Atrticle 6 sets out the revenue sourcing rules of general application.

e Article 7 sets out the revenue sourcing principles for each category of Adjusted Revenues.
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e Annex D sets out more detailed rules for applying the revenue sourcing rules contained in the
Articles.

227. These revenue sourcing rules, and the methods used to identify the source Jurisdiction, are
applicable only for the Convention. They do not apply or have any implication beyond the Convention, such
as any implication for determining the source of Adjusted Revenues or the character of Adjusted Revenues
for purposes of existing tax rules, or any other issue outside of the Convention. As such, the outcomes that
apply under these revenue sourcing rules cannot be the basis for a re-assessment of a Covered Group
Entity’s tax position under existing tax rules.

Paragraph 1

228. Paragraph 1 introduces the revenue sourcing Article. It provides that the rules contained in Articles
6 and 7 and Annex D apply to determine the Jurisdiction in which Adjusted Revenues are treated as arising
for purposes of the Convention. The combined effect of those provisions ensures that all Adjusted
Revenues are to be sourced.

229. Paragraph 1 sets out three related principles that apply for the purpose of determining where
Adjusted Revenues are treated as arising. These rules provide that the source of Adjusted Revenues is
determined by reference to categories and relate to how categories of Adjusted Revenues are determined.
These rules apply for the purpose of revenue sourcing for purposes of the Convention. As such,
categorisation undertaken to comply with these rules does not have any implication for categorisation or
characterisation issues that may arise other than for purposes of the Convention (for example, under
domestic law or in connection with a double tax convention). The determination for the Convention based
on the new definitions contained in the Convention and the Explanatory Statement therefore cannot have
any legal connection to determinations under different provisions. For the same reason, determinations
made under domestic law (other than domestic law implementing the obligations in the Convention) are
not relevant in considering the categorisation under these revenue sourcing rules.

Subparagraph (a): Categories

230. Subparagraph (a) provides that the sources of Adjusted Revenues are determined separately for
each category of those revenues, which are identified in Article 7. This is necessary because the
identification of the market Jurisdiction, and the information to be used to fulfil the sourcing requirement,
are designed to reflect the particular nature of the Adjusted Revenues earned. Those categories are:
finished goods; digital content; components; services; intangible property and user data; immovable
property; government grants; and non-customer revenues.

231. Each of the categories are defined. In many cases, it will be clear which category applies, based
on the definition. For example, a sale of a car will be a sale of a finished good, a sale of a semi-conductor
will likely be a sale of a component (unless it is a dual use component as discussed in paragraph 2222),
and the provision of cloud computing services will be the provision of other services. The definitions are
designed to reduce overlap between the categories.
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Box 7. Overview — Definitions of the categories of Adjusted Revenues

The following decision tree may assist in explaining the differences in the defined categories. The use
of this aide is not mandatory, and a Covered Group need not use it where the categorisation was already
clear from the definition itself. In using this aide, a Covered Group would stop at the point that it obtained
the answer as to the category, and would not need to answer all nine questions. In answering the
questions below, a Covered Group would take into account the application of the ordinary or
predominant character principles.

1. Are the Adjusted Revenues derived from a customer?
e If not, then it will be either government grants or non-customer revenues.

2. s there a transfer of ownership (i.e. a perpetual transfer of substantially all rights) in a physical
item?

e If so, then the category will either be finished goods, components or immovable property
(go to point 3).

e If not, then the category will either be digital content, services, immovable property, or
intangible property (go to point 5).

3. Is the physical item immovable property (where immovable property includes land, buildings,
property accessory to land and buildings, natural resources, livestock and equipment used in
agriculture and forestry)?

e If so, then it is immovable property.
e If not, then it is either finished goods or components.
4. Isthe physical item B2B transfer of an item that will be used as an enduring input into a separate

good that will be for sale?
o If so, itis a component.
e Ifnot, then it is a finished good.
5. Is there a transfer of rights in respect of immovable property?
e If so, it is immovable property.
6. Is there a transfer of a right to use a physical item without a transfer of ownership?
e If so, then the category is services connected to tangible property.
7. If not, does one of the other specific definitions of services apply in Article 7(1)(d)(i) — (viii)?

e If not, then it is either digital content, another service covered by Article 7(1)(d)(ix) or
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intangible property.

8. Has the customer received a right to access content through digital means, including a
customer who is permitted to further distribute that content outside its own organisation but not
including those with a right to modify that content to develop new digital content?

e If so, then the category is digital content.
e If not, then the category will be other services or intangible property.

9. Does the customer receive intangible property in return for the Adjusted Revenues? This would
be the case if the intangible property existed before the transaction; the recipient has the right
to use, control, develop or otherwise monetise the intangible property in its own commercial
activities the intangible property for their own account; and the grantor is not required to play a
part in the use of the intangible property by the customer. This would include, but not be limited
to, the granting of a right to use a patent, copyright or trademark to a business for use as an
input into their own product or service.

e If so, then the category will be intangible property.

e If not, then it is another service covered by Article 7(1)(d)(ix).

Subparagraph (b): Determination of categories

232.  Subparagraph (b) provides that those definitions of each category are applied based on the
ordinary or predominant character of the transactions from which they derive, determined on the basis of
their substance, irrespective of legal form.

233. The categorisation analysis is premised on there being a transaction. A definition of the term
fransaction has been included to confirm that what is treated as a transaction for the purposes of the
revenue sourcing rules is primarily determined by reference to the price charged to the customer. That
term would generally look to the contractual arrangement from which the Covered Group derives the
Adjusted Revenues, as described and separately priced in the contractual documentation. For example, if
a Covered Group sells 100 widgets to a customer at a price of EUR 1 per unit, that arrangement comprises
100 transactions. However, where the component parts of the offering are separately described in the
contractual documentation, but are not separately priced, there is only one fransaction. For example, where
a cloud computing service includes cloud computing services and the provision of an on-site server to
support the cloud computing service, those two elements would be separately described in order to give
effect to the contract, but if only one price charged (i.e., the price for the cloud service and the price for the
on-site server are not separately detailed), the arrangement would comprise one transaction, to which the
predominant character analysis set out below would apply to determine the character of the fransaction. It
should be noted that where a transaction from which Adjusted Revenues are derived is unbundled for
accounting purposes into different component parts, the taxpayer is not required to re-bundle the
components of the transaction for the purpose of determining the “predominant character” and may source
each unbundled component part identified for accounting purposes separately. Although the contract
would generally represent the transaction, the meaning of transaction would depend on the commercial
circumstances.
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234.  The definition of transaction goes on to provide that an arrangement will be treated as more than
one transaction if it is reasonable to conclude, having regard to all facts and circumstances, that one of the
principal purposes of charging a single price for a bundle of items was to artificially manipulate the
categorisation of the Adjusted Revenues derived from that bundle whether in whole or in part. This aspect
of the definition of fransaction is an exception to the general definition of transaction and is designed to
operate as a specific and targeted anti-abuse measure which should only apply in limited cases where the
conditions are satisfied. It is intended to deter potential planning opportunities that would otherwise
artificially manipulate the outcomes under the revenue sourcing rules. Absent the inclusion of the anti-
abuse element in the definition of fransaction, incentives may exist for Covered Groups to price
arrangements in a particular way with a view to achieving a particular categorisation for revenue sourcing
purposes. This part of the definition includes a purpose test that will distinguish cases involving genuine
non-tax commercial pricing arrangements from pricing arrangements that are intended to artificially
manipulate the categorisation of Adjusted Revenues.

235. In order for the rule to apply, the transaction must relate to a bundle of items that if priced
separately would be categorised differently. For example, the rule could not apply to a transaction for the
sale of a large number of finished goods as in all cases, the Adjusted Revenues will be regarded as derived
from finished goods.

236.  Further, the pricing must artificially manipulate the categorisation of the Adjusted Revenues
whether in whole or in part. This requires the pricing to be contrived and unrepresentative of the commercial
dealings up to the point the invoice was issued. For example, if the Covered Group ran two independent
negotiations with a customer in respect of the sale of a finished good and a service, subsequently invoicing
the customer using a single invoice showing a single price would not appear to reflect the commercial
dealings.

237.  The categorisation of Adjusted Revenues will be considered to be artificially manipulated where
items that would otherwise be priced separately are priced as a single transaction to:

e achieve a particular ordinary or predominant character;
e override the monetary limits included in the supplementary transactions rule; or

e modify the applicable categorisation of Adjusted Revenues under the revenue sourcing rules in
any way contrary to their intent.

238. The anti-abuse rule will only apply in cases where it is reasonable to conclude, having regard to
all relevant facts and circumstances, that artificially manipulating the categorisation of Adjusted Revenues
was a principal purpose of the pricing. The application of the anti-abuse element cannot be prevented by
merely asserting that a pricing arrangement was not intended to artificially manipulate the categorisation
of Adjusted Revenues. Likewise, the application of the anti-abuse element cannot be justified by merely
asserting that one of the principal purposes of a pricing arrangement was to artificially manipulate the
categorisation of Adjusted Revenues. All of the evidence must be weighed to determine whether it is
reasonable to conclude that a pricing arrangement has such purpose. The determination requires
reasonableness, suggesting that the possibility of different interpretations of the events must be objectively
considered.

239. To determine whether one of the principal purposes of the pricing was to artificially manipulate the
categorisation of Adjusted Revenues, it is necessary to undertake an objective analysis of the pricing
arrangement including the aims and objects of Covered Group in determining that pricing arrangement.
Identifying the purposes of a pricing arrangement is a question of fact which can only be answered by
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considering all circumstances pertaining to the arrangement on a case-by-case basis. It is not necessary
to find conclusive proof of the intent of the persons concerned, but it must be reasonable to conclude, after
an objective analysis of the relevant facts and circumstances, that one of the principal purposes of the
pricing arrangement was to artificially manipulate the categorisation of the Adjusted Revenues.

240. The reference to “one of the principal purposes” means that artificially manipulating the
categorisation need not be the sole or dominant purpose of a particular pricing arrangement. Rather, it is
sufficient that where there is more than one principal purpose, at least one of those principal purposes of
the pricing arrangement was to artificially manipulate the categorisation of the Adjusted Revenues. For
example, if a Covered Group separately managed price negotiations with the same customer for two
unrelated items (e.g. a finished good and a service) but invoiced the customer for both items using a single
invoice and showing a single price, so that the arrangement was treated as a single fransaction and
categorised as such, although the pricing may have more than one principal purpose which may include a
commercial one, it cannot be automatically concluded that the principal purposes of the pricing was not to
artificially manipulate the categorisation of Adjusted Revenues. If it is reasonable to conclude, having
regard to all relevant facts and circumstances (e.g. the customer relationship, internal management
considerations and commercial objectives), that artificially manipulating the categorisation of Adjusted
Revenues was not a principal consideration and would not have justified the pricing arrangement, the anti-
abuse rule will not apply. For example, a Covered Group might bundle the sale of a number of other items
together to offer a single discounted price to the customer to incentivise them to complete the overall
fransaction. It such a case, it would be reasonable to conclude that artificially manipulating the
categorisation of Adjusted Revenues was not a principal purpose of the pricing. Where pricing is
determined by commercial factors only, it is not reasonable to conclude that a principal purpose of the
pricing was to artificially manipulate the categorisation.

241.  Ifitis determined that one of the principal purposes of charging a single price for a bundle of items
was to artificially manipulate the categorisation of the Adjusted Revenues derived from that bundle whether
in whole or in part., the provision of each individual item that is part of the bundle must be treated as a
separate transaction and separately categorised according to its ordinary character.

Box 8. Example — Meaning of transaction

The following example illustrates the principles for identifying the fransaction.

A Covered Group has an on-going relationship with a long-standing business customer to whom it sells
finished goods and unrelated consultancy services. For the previous five years it had invoiced the
customer separately for the finished goods (which were delivered to a number of different Jurisdictions
for the customer) and the consultancy services (which were usually three times the price of the finished
goods). However, under a new pricing arrangement, the Covered Group bundles the finished goods
and consultancy services together and the invoice for EUR 15 million is issued to the subsidiary of the
business customer that is located in a low tax Jurisdiction that has not previously been invoiced for
either the consultancy services or the finished goods. In addition, the price is discounted when
compared to the prices historically charged when the items were separately invoiced.

If the arrangement was to be treated as a single transaction (by reason of a single price being issued
to the customer), the predominant nature of the fransaction would result in an “other service”
categorisation (as the finished goods element is subsumed in the predominant character of the
transaction). As the customer is not a specified large customer of the Covered Group, the source would
be determined using the customer’s billing address (as opposed to using the delivery address for the
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finished goods). As the billing address is in a low tax Jurisdiction, the Covered Group pays a lower level
of tax on the arrangement when it is treated as a single fransaction than it would if it was treated as a
number of transactions.

The bundling of the unrelated elements combined with billing an entity located in a low tax Jurisdiction
that had not previously been party to the transactions with the Covered Group and the otherwise
unexplained discount to the long-standing customer could indicate that the pricing arrangement was
artificial and that one of the principal purposes of the new pricing arrangement was to change the
categorisation of Adjusted Revenues derived from the sale of the finished goods. In the absence of
evidence to the contrary (e.g., commercial factors explaining the reasons for the changes), it would be
reasonable to conclude that one of the principal purposes of the pricing was to artificially manipulate
the categorisation of the Adjusted Revenues. As such, the anti-abuse rule could be applied to treat the
arrangement as comprising two separate transactions, one for finished goods and the second for
consultancy services. The Adjusted Revenues derived from the arrangement would be split between
the two transactions.

242.  Article 6(1)(b) refers to the character of the underlying fransactions (plural), and not to each
individual singular transaction. It is accepted that seeking to apply the test to each individual transaction
would be disproportionately burdensome for Covered Groups whose number of transactions would often
be millions if not billions. Therefore, Covered Groups are permitted to aggregate transactions for the
purpose of categorising them. How transactions are aggregated will depend on the Covered Group, its
business lines, customer base, distribution models and reporting systems. Aggregating fransactions by
customer would be reasonable where the customer bought the same item (or items of the same single
category) from a Covered Group in a Period. It might also be reasonable to aggregate transactions by
groups of customers in a Jurisdiction, for example, all finished goods sold to retailers in Jurisdiction A.
Aggregating tfransactions by product would also be a reasonable approach where the product is always
intended to be for the same type of use. In addition, the reference to the ordinary or predominant character
signifies that the determination is made by reference to the overall nature of those underlying transactions
in totality having regard to the usual, common, or expected context in which they take place. As such, the
categorisation is not required as a separate determination for each individual transaction, but can rather
apply to groups of transactions that are of the same type. For example, all of the sales of consumer
products made at a Covered Group’s retail store involve the same type of product being sold in the same
context, and would all be categorised as finished goods, and the Covered Group does not need to analyse
and document the categorisation of each sale of each consumer product separately. The Covered Group
would need to document its approach to aggregation to demonstrate that such approach was reasonable.

243.  There are four additional elements to this rule: the meaning of character; the meaning of ordinary;
the meaning of predominant; and the application of the substance over the legal form. Each is discussed
in turn.

Character

244.  Character is determined by reference to the benefit that the Covered Group intends for the
customer to acquire in paying for the good, content, service or right. In combination with the “ordinary or
predominant” test and the “substance over form” test, it means that the character is tested with regard to
the benefit that the customer is intended to receive by the Covered Group as the outcome of the
transaction. In this regard, the test is focused on expected, overall, practical outcomes. It asks what in
practical terms should have changed for the customer because of that type of fransaction. This means that
the benefit that the customer is intended by the Covered Group to acquire may be identified by reference
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to the expected change in the customer’s position; the action the customer is expected to take after that
type of transaction; or what that type of fransaction should enable the customer to enjoy.

245.  ltis not determined by the customer’s subjective intentions, but what practical benefit the Covered
Group has designed the customer to receive. This means that when applying the definition of each
category of Adjusted Revenues contained in Article 7, unusual transactions where the customer uses the
item in a way other than the Covered Group intended can be disregarded in favour of the overall usual,
common, or expected nature.

246. For example, a Covered Group selling microchips may possibly have a transaction with an
individual consumer who assembles and restores computers as a hobby; but the intention of the Covered
Group in selling microchips is to sell to businesses a component part of other electronics goods. The
Covered Group is not required to investigate the subjective intention of each customer and separately
source the occasional transaction based on a different categorisation in light of an individual customer’s
intentions. A further implication of this is that a Covered Group cannot claim that it is impossible to
categorise its Adjusted Revenues because of the possibility of unusual uses of a product or service by its
customers, but rather that the Covered Group must fulfil its obligations based on its own intentions. As
such, if a Covered Group that sold microchips began to target the consumer-hobbyist base by dedicating
time of sales and marketing personnel to expanding distribution to such customers, that should be reflected
in the categorisation of Adjusted Revenues from sales of microchips. Those intended for sale to consumer-
hobbyists would be of a different character to the remainder of the microchip sales (even if they represented
very small percentage of overall Adjusted Revenues from microchips) and would be separately
characterised.

Ordinary character

247.  “Ordinary” character means the usual, common, or expected character. This means that the test
is applied based on what an ordinary person would observe, rather than a strict, legalistic or technical test
analysing the individual elements of how the deliverable was transferred or made functional.

Box 9. Examples - Ordinary character

The following examples illustrate the principles for categorising Adjusted Revenues using the concept
of ordinary character.

Example 1

The Covered Group sells pharmaceutical drugs. Pharmaceutical drugs are tangible goods, and are not
immovable property, meaning that they can only be finished goods or components. The practical
outcome that the Covered Group intends the customer to obtain is the tangible medicine to treat their
illness. The ordinary understanding of the acquisition of drugs is that of a finished good, and the
Covered Group does not intend for the customer to acquire rights to the underlying intellectual property.
The fact that a large part of the value of the drug is attributable to the embedded intellectual property
(i.e. the patent over the active ingredient) does not affect the character.
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Example 2

The Covered Group intermediates taxi rides between passengers and drivers and generates Adjusted
Revenues from service fees on the fransactions between passenger and driver. The underlying service,
which is the ride itself, is categorised as a location-specific service. The practical outcome that the
Covered Group intends the customer to obtain is to match passengers with drivers so that they can
agree a fare in return for a taxi ride. This is the ordinary understanding of that service, even if a technical
analysis of the elements of the activities of the Covered Group may be limited to the provision of
information and the provision of the application. As such, the Adjusted Revenues of the Covered Group
are categorised as those from an online intermediation service.

Predominant character

248. In many cases, the ordinary character will be clear. Where that is the case, there is no need to
apply a separate analysis of the “predominant” character.

249.  However, there will be cases where there is not only one ordinary character to the underlying
transactions. This would include cases where Adjusted Revenues fall under more than one category (e.g.
both a service and a good) or where there is more than one element to a good, service or right but they
are not separately itemised, severable or charged to the customer. In such cases, a Covered Group should
determine the character based on the predominant character.

250. Predominant means the more important or main part. This means that incidental, ancillary or
supporting aspects facilitating the transaction do not govern the character. This is the case even where
such incidental, ancillary or supporting aspects are frequently present.

251.  For example, in downloading an e-book, the transaction has characteristics typical of more than
one characterisation. The enjoyment of the e-book is the main, practical benefit that the customer is
expected to receive as the outcome of the transaction. However, to facilitate that enjoyment, some limited
transfer of copyright may be granted. There is however a single transaction, the predominant character of
which is digital content, and not intangible property.

Box 10. Examples — Predominant character

The following examples illustrate the principles for categorising Adjusted Revenues using the concept
of predominant character.

Example 1

The Covered Group provides software over the internet, which comes with an online helpdesk function
that is not separately charged. The helpdesk service is a small and supportive part of the transaction,
which cannot be used on a standalone basis, and which is not separable from the provision of software.
The provision of the software (which is digital content) is the predominant character of the transaction
notwithstanding the helpdesk aspect of the fransaction which, viewed in isolation, might otherwise seem
to have a service character.
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Example 2

The Covered Group franchises its fast food restaurant. Although a franchise arrangement compromises
a range of elements, and may include the provision of physical products such as ingredients to make
the food, a service agreement to provide operational advice, or a lease agreement to use immovable
property, it is usually the case that the most important part of the arrangement is the right to use the
intangible property of the franchisor, typically including brand names, trademarks, logos and know-how.
However, where such other aspects (such as sale of ingredients, operational services, or lease
agreement) are separately invoiced, or separately priced in the one contract, the analysis is not one of
predominance, as they are clearly separate transactions to which the categorisation rule applies
separately. However, if certain conditions are met, the rule for supplementary revenues (below) could
be used to source all items together, with the main Adjusted Revenues being the intangible property.

Substance over form

252.  In determining the ordinary or predominant character, the substance of the underlying fransaction
governs the transaction, as opposed to the legal form.

253. The principle of substance over legal form means that the particular legal arrangement
implemented and the labels used to describe that arrangement to transfer the good, content, service or
right is not determinative; but that the character is determined by reference to the nature of the good,
content, service or right (as described above).

254.  In many cases, the substance and the form should align, and no analysis or documentation would
be required on this point. However, if the ordinary or predominant character of Adjusted Revenues is
ambiguous, the substance of the transactions from which the Adjusted Revenues were derived, rather than
their legal form would determine the appropriate categorisation, and an explanation of the approach taken
would be required in the documentation. This rule is intended to complement the requirement to determine
the ordinary or predominant character of transactions, and serves to ensure that in analysing the ordinary
or predominant character, the legal form takes on only secondary importance. That is not to suggest that
the legal form should be ignored, rather, if it is inconsistent with the ordinary or predominant character and
the substance of the transactions from which the Adjusted Revenues are derived, those factors will take
priority in categorising the Adjusted Revenues.

255. The substance of a transaction can be determined as evidenced or inferred from the commercial
arrangements, including marketing information, having regard to:

o the purpose of the Covered Group, ascertained objectively by reference to the broader factual
context;

o the expected commercial benefits to the customer, as designed by the Covered Group; and

o the rights and obligations of the Covered Group and the customer.
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Box 11. Example — Substance over form

The following example illustrates the principles for categorising Adjusted Revenues using the concept
of substance over form.

The Covered Group provides access to online entertainment content to an individual consumer. It is
marketed as an entertainment streaming service. Legally it is documented as a licensing arrangement.
The Adjusted Revenues are properly categorised as a digital content (and not as intangible property).
This is because the character is determined by reference to what the Covered Group intends the
customer to benefit from (which is the enjoyment of entertainment as opposed to benefiting from the
acquisition of legal rights). The ordinary meaning understood by a typical customer of the service would
be the enjoyment of the online content for entertainment. In this context, the legal form is not
determinative and does not overturn this determination of the ordinary character. This could be
demonstrated by the Covered Group using copies of marketing materials used to promote the streaming
service.

Subparagraph (c): Analogous categories

256.  Subparagraph (c) provides that the source of Adjusted Revenues not described in any of the
categories set out in Article 7 shall be determined by reference to the most analogous category. This
paragraph 1(c) recognises that the categorisation of certain Adjusted Revenues may not be apparent.

257.  The rule provides a catch-all to require that a type of Adjusted Revenues that does not fit into one
of the given categories be sourced by reference to its closest analogy. This ensures that all Adjusted
Revenues continue to be sourced, even as business models evolve in advance of any necessary update
to the rules. If this rule is applied by a Covered Group in a Period to categorise a particular set of
transactions, that categorisation should consistently be applied in subsequent Periods unless a review
panel or a determination panel disagrees that the categorisation is the most analogous (for example where
they consider that another categorisation would give rise to more rational outcomes), a new category is
subsequently added to the rules, or there is a change in the nature of the Adjusted Revenues that means
a different category becomes more analogous.

258. In determining the most analogous category, the general categorisation rules contained in
paragraph 1(b) above must be applied.

Paragraph 2

259.  Paragraph 2 introduces the core principle underpinning the revenue sourcing rules, which is the
use of a reliable method (defined in paragraph 3, discussed below). Paragraph 2 provides that each Party
shall require the Group Entities of a Covered Group to apply a reliable method to determine the sources
of all Adjusted Revenues of the Covered Group from each category of transactions in which it engages. In
other words, the use of a reliable method is mandatory and if a certainty panel (or a tax administration if
the Covered Group has not elected into the certainty process) considers that information is available to a
Covered Group on the basis of which a reliable method could be applied, it may require the Covered Group
to apply a reliable method.
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260. Paragraph 2 further provides that where a Covered Group applies such a reliable method with
respect to Adjusted Revenues derived from a category of transactions in which it engages, that reliable
method will determine the source of those Adjusted Revenues. This means that provided that a Covered
Group demonstrates that the approach taken to sourcing its Adjusted Revenues meets the principles of a
reliable method, the approach will be accepted for the purpose of determining the source under the
Convention. This is the case even if it was possible to use a different reliable method in a given case
because a Covered Group is not required to prove that the specific approach taken is the most reliable
method, only a reliable method. A Group will also have applied a reliable method, and therefore be within
this paragraph 2, where it has applied a revised approach following a certainty process (in which case the
reliable method is the one contained in a comprehensive certainty outcome following a request for
comprehensive certainty) or following a request by a tax administration if the Covered Group has not
elected into the certainty process.

261.  This reflects the intention that the revenue sourcing rules will be applied on the basis of each
Covered Group’s facts and circumstances. This means that a Covered Group may use different information
for sourcing one group of transactions than for another, and that one Covered Group may use different
information to another Covered Group, even though it may be with respect to the same category of
Adjusted Revenues. This recognises the different ways that a Covered Group might operate its business,
and the different types of information available to it. It further reflects that the rule is not the “most reliable
method;” rather, it accommodates different approaches to applying the rules, provided that such
approaches are considered to be a reliable method. The test for what is considered a reliable method is
contained in paragraph 3.

Paragraph 3

262. Paragraph 3 sets out the definitions for Article 6, Article 7 and Annex D. These are reliable method
(subparagraph (a)); reliable indicator (subparagraph (b)); and allocation key (subparagraph (c)).

Reliable method

263. The term “reliable method” is defined in paragraph (a). It means a method that identifies where
Adjusted Revenues arise using a reliable indicator (as defined in paragraph (b)) or, provided certain
conditions are met, an allocation key (as defined in paragraph (c)). Reliable indicators are typically based
on information generated by or acquired by the Covered Group. In order for information to be treated as a
reliable indicator, it must be shown to be credible and relevant (as explained further under the definition of
reliable indicator). The allocation keys are used in the absence of reliable indicators and the inclusion of
allocation keys recognises that in some cases Covered Group will not have reliable indicators that can be
used to source Adjusted Revenues. Paragraph 3 allows a Covered Group to use an allocation key where
a reliable indicator cannot be found. This is different to the operation of the allocation keys under paragraph
4, which only applies where the group has failed to apply a reliable method. The revenue sourcing rules
prioritise the use of reliable indicators over allocation keys.

264. Revenue sourcing of Adjusted Revenues for each Period is done with respect to the Period that
Adjusted Revenues are recognised (in accordance with the relevant accounting standard), based on
revenue recognition principles. This means that the assessment of whether a method is a reliable method
is taken with respect to the information that was available for the Period when the Adjusted Revenues were
recognised. As such, the subsequent availability of information does not reopen the determination of
whether the approach was a reliable method for the earlier Period, and does not require an adjustment to
the documentation filed and assessment of the tax imposed in connection with the Convention. For
example, a Covered Group has a multi-year contract for the sale of components. Adjusted Revenues are
recognised each year over the course of the contract, and not only at the end of the contract. The Covered
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Group uses an allocation key for two years in accordance with the requirements for a reliable method, but
finds another reliable indicator to use from year three. In this case, the Covered Group does not need to
adjust its reliable method for the first two years.

265. There are a number of elements to the definition of reliable method.
Subdivision (i)

266.  First, in subdivision (i), when a method other than an allocation key is used (i.e. the method is
using indicators), the method must account for differences in the nature, quantity and prices of the goods,
content, property, products or services that are sold, licensed or otherwise alienated, or provided by the
Covered Group. This principle requires that in order to be reliable, the method must be accurately
associating the correct amount of Adjusted Revenues to each market Jurisdiction. This will not be, in many
cases, a foreign concept. It will likely be similar to how some Covered Groups’ existing systems for
inventory and invoicing will already be operating, for example, where it records the quantities or pricing
differences between product lines in order to allocate the right Adjusted Revenues to the booking entity.
This does not mean that all of the rules for revenue sourcing must apply on a transaction-by-transaction
basis. It does mean that the systems must be designed to extract, aggregate and calculate the Adjusted
Revenues associated with each market (based on the nature, quantities and pricing of products actually
associated with that market).

267.  For example, this principle would not be met by a system that simply aggregates the total Adjusted
Revenues from a particular product line, and divides them equally between all markets, when in reality
different amounts of products were sold at different price points in each market. It is a principle that is not
designed to be prescriptive as to how the Covered Group complies with this principle. It is intended to
provide flexibility in the way this principle is translated in the context of a Covered Group’s particular
circumstances. This is further supported by the documentation requirements required of a Covered Group,
in particular as it relates to the internal control framework for revenue sourcing (see Article 19).

Subdivision (ii)

268.  Subdivision (ii) of the definition of reliable method provides a simplification for sourcing certain
Adjusted Revenues derived from two groups of transactions to which the categorisation rules can be
applied separately where the second group of fransactions would not have been entered into but for the
first group of transactions (“supplementary revenues”). The first group of fransactions must be similar to
one another. That would require the subject matter of the fransactions to be alike, from the same product
family and relevant to the same business line (in that the same part of the Covered Group is responsible
for the management of that part of the business). The “but for” test means that the transactions from which
the supplementary revenues are derived are only entered into in connection with, and are conditional upon,
the first group of transactions. In other words, this applies where the supplementary revenues are derived
based on other fransactions that are dependent on the first group of transaction(s). There is no requirement
for the other transactions to be entered into with the same customers as the first transaction(s) (although
in many cases, they will) but it should be the case that without the first transaction(s), the Covered Group
would not or could not offer the goods, content, property, products or services that give rise to the
supplementary revenues. Likewise, there is no requirement for the Covered Group to demonstrate that
even if the separate sourcing rules were applied, they would be sourced to the same Jurisdiction (albeit by
a different methodology that would need to be separately documented).

269. This rule for such supplementary revenues is included for convenience and to reduce
administrative burdens. This is a different type of analysis to the rule in Article 6(1)(b), relating to the
ordinary or predominant character test. Whereas the “predominant character” analysis described in Article
6(1)(b) applies where there is only one price charged and there is a need to decide which category that
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transaction belongs to, the supplementary revenues rule applies where there are separately priced
transactions which could be categorised using the rules and principles outlined in Article 6(1), but are then
re-aggregated under one category given that the transactions are connected to each other.

270. It permits (but does not require) the Covered Group to apply the same revenue sourcing rules for
the supplementary revenues as it does for the first group of Adjusted Revenues. The language in
subdivision (ii) confirms that notwithstanding such a rule does not take into account the differences in the
nature of the goods, content, property, products or services provided by the Covered Group, as required
by subdivision (i), it will still be considered a reliable method, provided the following conditions are met,
which provide for limitations on the size of the supplementary revenues.

271.  The first condition, in clause (A), is that these supplementary revenues cannot exceed 15 per cent
of the total Adjusted Revenues from the supplementary fransactions and the first group of transaction(s)
combined. This monetary cap is designed to ensure that the first group of transaction(s) (which will be
governing source rule for the supplementary revenues) are the primary revenue generator of the combined
transactions. This is tested separately for each group of connected transactions to which the Covered
Group is applying the supplementary transactions rule.

272.  The other size limitation, in clause (B), is that the total supplementary revenues cannot exceed 5
per cent of the Covered Group’s Adjusted Revenues for the Period. This provides an overall cap on the
use of this rule, for example, where the Covered Group uses the rule in respect of multiple groups of
transactions.

273.  Any Adjusted Revenues where the Covered Group exceeds these caps in clause (A) or (B) must
be separately sourced using the ordinary rules in Articles 6 and 7 and Annex D in order to be a reliable
method. In applying the rule for supplementary revenues, it is necessary to identify the relevant
transactions. See paragraph 233 for a discussion of the meaning of transaction.

Box 12. Examples — Supplementary revenues
The following examples illustrate the application of supplementary revenues.

Example 1

The Covered Group derives Adjusted Revenues from intangible property that relates to a film. In order
to promote this film, the Covered Group also developed merchandise (categorised as finished goods)
that is sold in several cinemas where the film is screened. Although there may be some causal link
between the sale of the merchandise and the screening of the film (and the associated Adjusted
Revenues derived therefrom), the sale of the merchandise is not conditional upon the licensing, given
that a person could purchase the merchandise without seeing the film. As such, the sale of the
merchandise cannot be sourced using the rule for supplementary revenues, as it does not meet the test
that such sales would not have been entered into but for the first group of fransactions.

Example 2

The Covered Group sells automobiles, which are finished goods and are the only products generally
sold by the Covered Group. However, it also provides customers financing options to purchase the
Covered Group’s automobiles, on which it earns interest. The financing portion could be separated, and
would be categorised as other services. As the Covered Group is only legally permitted to provide
financing for the purchase of the automobiles, the financing could not be provided on a standalone
basis, but is only provided if there is a sale of an automobile. The financing is therefore in connection
with, and conditional upon, the entry into the automobile sale transactions. In the Period, the Adjusted
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Revenues from financing amount to not more than 15 per cent of the Adjusted Revenues earned from
the sale of the automobiles and the customer financing combined and not more than 5 per cent of the
total Adjusted Revenues of the Covered Group. As such, it can be considered as supplementary
revenues. For administrative ease and given the interrelated nature of the transactions, the Adjusted
Revenues from financing could be sourced in the same way as the sale of the automobile.

Example 3

The Covered Group sells its own food and beverages online, which can be collected by the customer.
It also offers a home delivery service, on an annual subscription basis. The online sales of the food and
beverages is categorised as finished goods sold directly by a Covered Group. The delivery service is
categorised as a location-specific service, being a service performed at the location of the customer.
The delivery subscription service would not be offered without the finished goods business, as the
Covered Group only provides delivery of its own food and beverages, and not any third party items. The
delivery service is therefore in connection with, and conditional upon, the sale of the food. In the Period,
the Adjusted Revenues from the delivery service amount to more than 15 per cent of the Adjusted
Revenues from the finished goods being delivered and the delivery service combined. The Covered
Group may not have reached the second limit for using the rules for supplementary revenues (i.e., all
supplementary revenues may be less than 5 per cent of the total Adjusted Revenues of the Covered
Group). However, in this case the Adjusted Revenues from the delivery subscription cannot be
considered as supplementary revenues, even though other parts of the test were met. The Adjusted
Revenues from the delivery service are sourced using the rules for location-specific services, and the
Adjusted Revenues from the finished goods are sourced using the rules for finished goods.

Example 4

A Covered Group offers a cloud computing service. Customers are billed monthly or quarterly based
on their usage of the service. In a Period, the Covered Group typically derives EUR 10 billion from the
sale of cloud computing services. This amount would be sourced as Adjusted Revenues from other
services. A number of the cloud computing service customers acquire servers from the Covered Group.
The servers are advertised for sale separately to the cloud computing service and are also sold to
customers to whom the Covered Group does not provide these services. In a Period, the Covered
Group typically derives EUR 4 billion from the sale of servers. This amount is sourced as Adjusted
Revenues from finished goods.

As the Adjusted Revenues from the sales of servers are more than 15 per cent of the Adjusted
Revenues from the sales of the cloud computing services and the servers combined, the Covered
Group cannot use the supplementary revenues rule. In order to access the rule, the Covered Group
adds the cost of servers sold to cloud computing customers to their periodic bills (rather than billing
them separately) and does not show a separate price.

The bundling of the server and the cloud computing service in a single invoice in order to access the
supplementary revenues rule is intended to change the categorisation that would otherwise apply to
some of the Adjusted Revenues (those derived from the servers) and would fall within the anti-abuse
element of the definition of transaction. In the absence of commercial factors explaining the reasons for
the changes to the pricing arrangement which could be taken to demonstrate that the pricing
arrangement is not artificial, the anti-abuse rule could be applied to treat the arrangements as
comprising two separate fransactions, one for sales of servers and the second for cloud computing
services. The Adjusted Revenues derived from the arrangement would be split between the two
transactions.
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Subdivision (iii)

274.  An allocation key may apply only with respect to Adjusted Revenues for which no source has been
determined based on reliable indicators. This means that in cases where reliable indicators have been
used to determine the source for all of the Adjusted Revenues in a given category, the allocation key will
not be needed. However, if the source of some of the Adjusted Revenues in a given category was not
determined on the basis of reliable indicators, the allocation key applies with respect to that remaining part.
If the source of all of the Adjusted Revenues in a given category was not determined on the basis of reliable
indicators, the allocation key applies with respect to all of those revenues.

275.  Subdivision (iii) of the definition of reliable method sets out three conditions under which the use
of an allocation key will be a reliable method. All three conditions must be satisfied before the use of the
allocation key will be a reliable method.

276.  First, subdivision (iii)(A) provides that an allocation key may only be used if it is expressly permitted
for that category in Annex D. This reflects that not all types of Adjusted Revenues require this fall-back
method of an allocation key.

277.  Second, subdivision (iii)(B) provides that an allocation key may only be used if the Covered Group
demonstrates that it has taken reasonable steps to identify a reliable indicator for the relevant category of
Adjusted Revenues among the indicators enumerated in Annex D (“enumerated reliable indicators”) and
has concluded that no such enumerated reliable indicator is available in respect of (part of) its Adjusted
Revenues. This means that the reasonable steps obligation only relates to those specific indicators listed
in Annex D, but does not extend to any other data points (referred to in the discussion of reliable indicator
below as “another reliable indicator” or an “alternative reliable indicator") before it may use the allocation
key.

278.  The detailed expectation of the reasonable steps varies for each category of Adjusted Revenues,
so that it is proportionate to the nature of the Adjusted Revenues and business model in question. In
general terms, to satisfy the reasonable steps requirement, the Covered Group is expected to use
information that is available to it and that can feasibly be used to source Adjusted Revenues in accordance
with the applicable rule. In some cases, it is expected that the management team responsible for the
relevant business is consulted to understand whether information is available and in other cases a degree
of manual contract review of the Covered Group’s customer contracts is required to confirm whether or not
information is available. In applying a reasonableness standard, the level of expectation of what is required
reflects the context and balance of risks and rewards, depending on the category of Adjusted Revenues
and in some cases the value of the customer contract. For example, it is acknowledged that obtaining
reliable information on the source of Adjusted Revenues from components, certain other services and
certain intangible property will be difficult, because of the commercial operation of those businesses and
the lack of contractual or transactional proximity to the market Jurisdiction. This Explanatory Statement
provides further examples of the expectations of reasonable steps in the context of each category of
Adjusted Revenues for which an allocation key is provided, and which are intended to reflect the
commercial reality and not impose disproportionate burdens or create commercial disruption and
competitiveness issues. In all cases, the Covered Group is required to actively consider the available
information and whether it can meet the definition of a reliable indicator.

279.  Given that the revenue sourcing rules are intended to rely on commercial and other available
information rather than to create new reporting obligations, in all cases, the meaning of reasonable steps
does not include an obligation to change new or existing contractual arrangements, nor to make a request
to a contractual counterparty to do so. If a Covered Group does change its contractual arrangements, it
may vyield information that could be a reliable indicator, but would be beyond the reasonable steps
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requirements. In other words, the fact that a Covered Group has not pursued a change in contractual
arrangements should not prevent it from being able to use the relevant allocation key as a reliable method,
provided the other conditions are met.

280. Similarly, where this Explanatory Statement provides specific guidance on the extent of the
reasonable steps requirement, a Covered Group is not required to exceed those expectations in order to
use the relevant allocation key as a reliable method. However, this does not preclude the Covered Group
from taking additional steps to identify reliable indicators should it choose to go beyond the requirement of
reasonable steps. For example, in the context of other services and certain categories of intangible
property, the reasonable steps requirement balances the need for accuracy against the compliance burden
by limiting the reasonable steps obligation to efforts undertaken only in respect of the largest customers;
however, a Covered Group could also apply those efforts to more, or all, of its customer base instead of
using the allocation key. However, there can be no negative inference in respect of a Covered Group that
applied the reasonable steps requirement but chose not to go beyond that requirement.

281.  Third, subdivision (iii)(C) provides that certain Jurisdictions must be removed from the application
of the allocation key. This is known as the “knock-out rule”. The condition set out in subdivision (iii)(C) is
that the Covered Group has an obligation to remove the Jurisdiction(s) (if any), on the basis of legal,
regulatory or documented structural commercial considerations, in which no Adjusted Revenues could
reasonably be expected to arise. The purpose of the knock-out rule is to refine the application of the
allocation key to take account of information the Covered Group has (even if that information would not
meet the definition of a reliable indicator that could be used to positively identify the source Jurisdictions).
The reference to legal, regulatory or other documented structural commercial considerations is intended
to provide an objective way that the Covered Group can demonstrate, at a structural level rather than a
transactional level and based on category level rather than for individual products, that a Jurisdiction is
highly unlikely to be a final market Jurisdiction. This should ensure that Covered Groups apply the knock-
out rule in a way that is consistent across business models, and which tax administrations can verify.

282. The presence of relevant legal or regulatory considerations should be able to be objectively
demonstrated, for example, by reference to the relevant legislation. A documented structural commercial
consideration is likewise intended to be something that is readily identifiable and of a structural nature,
such as a documented management decision not to be present in a certain market, or the presence of
conditions for entry to a market that, although not legally impeding access, are of such a high bar or pose
a serious commercial risk that can be evidenced, such as a requirement for a majority of employees to be
local staff in a context where that could not be feasible for the business in question, where there are
significant state subsidies provided to local competitors that mean it is not viable to access that market, or
risk of natural disaster that would seriously affect the business in question. As the commercial
consideration must be of similar nature to a legal or regulatory considerations and be structural in nature,
it does not refer to transactional information where a certain product in a particular situation was not sold
in a given Jurisdiction.

283.  The knock-out rule applies where the Covered Group has information that the good, product or
service is not provided to certain Jurisdictions, such as where there is no legal authorisation to do so or
where there is a documented structural commercial impediment to doing so. The knock-out rule is provided
so that where there is reliable information about the locations where a good, product or service is ultimately
used (even if this cannot be allocated in specific proportions), Adjusted Revenues would be only sourced
to those Jurisdictions.

284. This Explanatory Statement provides examples of the knock-out rule in the context of different
categories of Adjusted Revenues. In certain categories, such as components, certain other services and
certain intangible property, it is recognised that because the Covered Group is already at the stage of
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applying the allocation key, it may not have any information to apply the knock-out rule. In such cases, a
Covered Group should not be precluded from using the allocation key as a reliable method.

285.  The application of the knock-out rule is already incorporated into the regional allocation key, where
applicable. In order to apply the regional allocation key, the Covered Group must identify the Jurisdictions
where Adjusted Revenues arise to define the region in respect of which the allocation key should be
applied. As such, the Covered Group has already positively identified the Jurisdictions where Adjusted
Revenues arise and the knock-out rule has no further role to play; and accordingly, the requirement to
apply subdivision (iii)(C) is treated as automatically satisfied.

Subdivision (iv)

286. Subdivision (iv) of the definition of reliable method provides that in the case of transport services,
the allocation key provided in the relevant part of Annex D shall be considered a reliable method. This
reflects the fact that the rule for transport services is designed differently than the other categories, in
making the allocation key available as a primary method for sourcing. This means that in the case of
transport services, the conditions in subdivision (iii) are not applicable.

Reliable indicator

287.  Reliable indicators form a core part of the reliable method. Paragraph 3(b) provides that the term
reliable indicator means information (other than an allocation key) that identifies the source of Adjusted
Revenues consistently with the revenue sourcing principle identified in Article 7 with respect to the category
of Adjusted Revenues at issue. There are different types of indicators, but they must all meet this core
requirement.

288. This core requirement includes that in order for an indicator to be reliable, it is not simply
information; but it is information that serves the purpose of identifying the source Jurisdiction as identified
for each category of Adjusted Revenues in Article 7. For example, a phone number is information, but it is
only an indicator to the extent that the location of a customer can be derived from it (i.e. from the country
code) as the basis for identifying the source Jurisdiction.

289.  The core requirement further provides that the indicator must produce results that are consistent
with the revenue sourcing principle for the category of Adjusted Revenues at issue. The phrase “consistent
with” means that it must give effect to the sourcing rule; for example, an indicator would not be consistent
with the sourcing rule, and therefore would not be reliable, in the case of online advertising if it leads to the
Jurisdiction of the customer paying for the advertising as opposed to the viewer of the advertisement. This
requirement also means that even where the Covered Group has one of the indicators provided in the
relevant sourcing rule available to it, this indicator cannot be used if the Covered Group knows that the
indicator would not provide a result that is consistent with the sourcing rule. For example, even though the
billing address is listed as an enumerated indicator in Annex D for revenue sourcing of other services to
smaller customers, if the Covered Group knows that this would give an inconsistent outcome because the
billing address is that of its customer’s procurement or shell entity (indicated, for example, by the fact that
it has very low or no substance, has very few employees actually using the service in that location, is in a
low tax jurisdiction and most of its customer’s operations are located in another Jurisdiction), then that
indicator cannot qualify as reliable. In other words, the enumerated indicators provided for in Annex D are
not presumptively valid, but they must additionally meet this test of being reliable.

290. Atthe same time, the phrase “consistent with” in paragraph 3(b) does not require that the sourcing
result is infallible in every case. Rather, it means that the result is credible and logical in context, and
produced by systems that meet the requirements for an internal control framework included in the rules on
Administration. Having a realistic expectation of this threshold is necessary because it is recognised that
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if the threshold for a reliable indicator is set too high, it would ultimately force the reliance on allocation
keys even in scenarios where good (but not perfect) information was available. In this respect, it is noted
that when a Covered Group uses information from third parties as indicators, e.g. information received
from an independent distributor to source Adjusted Revenues from the sale of finished goods sold through
an independent distributor information from a reseller of services, or information from a licensee of
intangible property, the Covered Group cannot be expected to account for the possibility that the
information is incorrect due to a breach of contract by that independent distributor or the occurrence of
other illicit trade outside the control of the Covered Group. In cases where the Covered Group has actual
knowledge that third party information is incorrect, it cannot be regarded as consistently with the sourcing
rule.

291. Beyond this core requirement in the definition of reliable indicator, there are two ways that
information could be demonstrated to be a reliable indicator, set out in subdivisions (i) and (ii).

292.  Either approach is equally valid, provided the tests for reliability are met. This means that the
revenue sourcing rules are not prescriptive as to which indicator must be used, and do not mandate any
hierarchy amongst the enumerated reliable indicators themselves or as against another reliable indicator
or an alternative reliable indicator, in order to provide flexibility for different facts and circumstances. The
tests for reliability do not require that the choice of indicator itself needs to be consistently used year on
year. That is both with respect to whether the Covered Group applies an enumerated reliable indicator,
another reliable indicator, or an alternative reliable indicator; as well as whether the Covered Group uses
different enumerated reliable indicators in a different Period. For example, where technology, commercial
practice or business models evolve, then it may be appropriate or even necessary that the approach to
using indicators also evolves. However, such a change would be expected to be explained in the
documentation package.

293.  Furthermore, the use of another reliable indicator and an alternative reliable indicator is not
mandatory. In other words, when the Covered Group can use the enumerated reliable indicators, it is not
obligated to devise and test an alternative approach. At the same time, if the Covered Group cannot access
enumerated reliable indicators (having taken reasonable steps to try to do so), it is permitted to use the
relevant allocation key. In such cases, it is not required to consider and document whether there are
alternative approaches available in the form of another reliable indicator or an alternative reliable indicator.
Rather, it is available for those Covered Groups that choose to, and can, demonstrate that the alternative
approach is otherwise reliable. This is also noted in the requirement in the definition of reliable method in
paragraph 3(a)(iii)(B), which notes that the pre-condition of taking reasonable steps to obtain reliable
indicators before accessing an allocation key is limited to seeking enumerated reliable indicators.

Subdivision (i)

294.  Subdivision (i) sets out three alternative tests for reliability. A Covered Group must meet one or
more of these tests in order for the indicators to be reliable. This test could be met by the indicators
expressly listed in Annex D (“enumerated reliable indicators”) or other reliable indicators that meet the
same test of reliability but are not expressly listed in Annex D (“another reliable indicator”).

295.  First, subdivision (i)(A) provides that indicators can be reliable if they are relied upon by the
Covered Group for commercial purposes or to fulfil legal, regulatory, or other related obligations. This
information provides assurance about the quality of the information because the Covered Group is relying
on the information for other purposes. This means it takes on the risk associated with poor information, as
poor information would expose the Covered Group to commercial, legal or regulatory risk. In other words,
the Covered Group has an interest in ensuring this information is credible because it relies on it to operate
its business and make it a commercial success, or because it relies on it to comply with other obligations
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(and compliance with those obligations may well be subject to scrutiny). The reference to “commercial
purposes” includes that the information could be for an internal, non-tax related purpose, even if not
subsequently reported externally by the Covered Group, such as internal research and reporting to
management on the operational results of the business or information held in internal management
systems used to operate the business. It can also include information provided by a customer, distributor
or another intermediary. The reference to legal, regulatory or other related obligations includes information
prepared for audited and statutory accounts; for stock market disclosures; for compliance with consumer
protection or safety regulations. It can also include information prepared for tax purposes, such as
corporate tax, VAT or customs requirements. While this is a wide range of information, as noted above, it
may only be used if the core requirement in the definition of reliable indicator is met. That means, for
example, that if information used for corporate tax, VAT or customs did not correspond to the sourcing rule
for the category of Adjusted Revenues at issue (for example, often where sales are recorded for corporate
tax purposes will not reflect the market for the purpose of revenue sourcing or if components are exported
to a third party, the related customs data would not identify the location of the final customer of the finished
good), then the fact that it was used for commercial purposes will not cure that issue and the information
cannot be used for revenue sourcing. On the other hand, data used to identify the place of supply of
business to consumer digitally supplied services for VAT purposes are generally intended to identify the
location of the consumer. As that coincides with the place of use of such digital content or services, that
data would be regarded as consistent with the sourcing rule.

296.  Subdivision (i)(B) provides that indicators can be reliable where the consistency of the information
is demonstrated by virtue of being verified by third party information. This applies where the indicator is
confirmed by a third party, and which has its own commercial, legal, regulatory or other similar reason for
having the information. This means that the Covered Group has information that demonstrate the source
Jurisdiction; and in respect of which the same source Jurisdictions are in turn confirmed by other
information of that third party. An example of this is a commercially available database monitoring the sales
of prescription drugs, which has been prepared by the third party database owner in furtherance of its own
business, or in furtherance of its own legal ore regulatory obligations, and which the Covered Group uses
to verify the correctness of its own indicators.

297.  Subdivision (i)(C) provides that indicators can be reliable where the consistency of the information
is demonstrated by “double confirmation” with an enumerated indicator. This test means that provided that
at least one of those indicators is an enumerated indicator from the relevant sourcing rule, then the other
indicator will be reliable if it also provides the same sourcing result as the enumerated indicator. For
example, if the operator of an online intermediation platform collected a range of information relating to
users who purchased goods on the platform and confirmed that the Jurisdiction of the delivery address
matched the Jurisdiction of the user’s IP address, that would amount to a double confirmation and the
indicators would be reliable. For other users the Jurisdiction of the delivery address might be different to
the Jurisdiction of the IP address and in those cases, the Covered Group would need to find an alternative
method to confirm the reliability of the indicator. This could include identifying a third indicator (e.g., user
profile information) which confirms either the billing address or the IP address.

Subdivision (ii)

298.  Subdivision (ii) provides an alternative basis for showing that information meets the definition of
being a reliable indicator, where the Covered Group cannot meet one of the specific reliability tests in
subdivision (i). These are referred to as “alternative reliable indicators”, which meet a different test of
reliability, and are also not expressly listed in Annex D. For example, the information that can be used in
this regard would not only include information that is relied upon for other commercial purposes or to fulfil
legal, regulatory, or other related obligations or third-party information, but also other data generated by
the Covered Group, information such as market research and publicly available information. It means that
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it could permit the reliance on information that is prepared specifically for purposes of the Convention, as
opposed to being relied upon for unrelated purposes or obligations. It could also be or be a combination of
types of information and could be information that enables the Covered Group to develop its own proxy.

299. However, even though it does not meet these same reliability tests, the ability to use an alternative
reliable indicator is still subject to equivalent safeguards as to reliability (in addition to the requirement to
meet the core requirement in the definition, as above).

300. The first is that the Covered Group provides documentation to the review panel or determination
panel in an advance certainty review pursuant to Article 23 demonstrating that the indicator is reliable and
explaining why it was used in place of an indicator enumerated in Annex D.

301. Information will be regarded as being otherwise reliable for purposes of this provision if the
information is of good quality in terms of its source, coverage, consistency and commercial credibility.
When demonstrating that the information is otherwise reliable, the Covered Group would be expected to
establish that the information:

e islogically relevant to determining where the Adjusted Revenues arise — in this respect the Covered
Group would need to explain why the information it seeks to rely on can be expected to identify the
market Jurisdictions;

e is sufficiently broad in its geographical coverage — in this respect the data set relied on by the
Covered Group would usually be expected to be global in its coverage. If it is not a global data set,
the Covered Group would be expected to explain why a more limited data set can produce credible
sourcing results, or to show how alternative information is used to reliably approximate the results
to provide global coverage (such as completing the data set based on a correlation with
macroeconomic indicators);

¢ has been collated using accurate and appropriate data collection techniques — in this respect, the
Covered Group should be able to demonstrate that the data on which it seeks to rely was
accurately, consistently and appropriately collected. This would typically require an explanation of
how the data was selected for collection and why any data in particular might have been excluded
from the collection process. If the data relied on was collated by a third party, the Covered Group
should outline the methodology applied by that third party. If the data was published by an
international institution such as UNCTAD or the IMF, it should be assumed that the data was
collected using accurate and appropriate collection techniques.

e where the use of the information upon which the Covered Group seeks to rely is based on
assumptions, it would be important to establish that those assumptions are justifiable in the light of
the commercial context such that they are credible assumptions and are capable of being tested
by the Covered Group (see examples at paragraphs 2228 and 2268).

302. The Covered Group must also provide documentation to the review panel or determination panel
in the advance certainty review explaining the reasons for using that information to identify where the
Adjusted Revenues arise, instead of an enumerated reliable indicator. This does not mean that there is a
hierarchy of indicators. However, this requirement provides the panel with additional insight into the
approach taken by the Covered Group, and ensures that the Covered Group is carefully considering how
to conduct its revenue sourcing more generally.

303. The second requirement in clause B is that the use of the proposed alternative reliable indicator is
agreed in an advance certainty outcome. This means that the Covered Group will not be able to use this
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alternative reliable indicator without participating in the Advance Certainty Process. The rules on
administration provide for a transition period to accommodate the application of these rules in the Period
before the Advance Certainty Process has provided a certainty outcome. The details for applying the
transition period are set out in Annex E Section 1 of the rules on Administration.

304. Finally, in Articles 6 and 7 the term reliable indicator, is used in a singular form. However, there
may be situations where the Covered Group uses more than one indicator to source (part of) its Adjusted
Revenues. The Covered Group is not restricted to using only one indicator, but may use (a combination
of) several indicators. For example, a Covered Group providing online advertising services may use an
algorithm which combines multiple data points such as IP address and geolocation and other user
information, to arrive at an identification of where the viewer was located (subject to any applicable laws
such as privacy laws).

Allocation key

305.  An allocation key is defined in paragraph 3(c) as a method identified in Annex D for determining
source of Adjusted Revenues derived from a category of fransactions without reference to reliable
indicators. It is a formulaic proxy for revenue sourcing, generally based on macroeconomic data. An
allocation key applies in the absence of reliable indicators, and is provided for in Article 6 and Annex D in
those cases where it is envisaged (based on commercial considerations known to be prevalent in that
category) that the Covered Group is unlikely to have reliable indicators to source its Adjusted Revenues to
the relevant Jurisdictions and provided other conditions are met, the use of that allocation key can be a
reliable method. An allocation key is also provided where the Covered Group is found by the Tax Certainty
Panel (or by tax administrations if the tax certainty process is not applicable) to have failed to identify or
correctly apply a reliable indicator. This is referred to as a default allocation key, discussed under
paragraph 4, and is not a reliable method.

306. There are specific allocation keys that apply to different categories of Adjusted Revenues. These
are set out within each category in Annex D, and defined in Annex D.

Paragraph 4

307. Paragraph 4 provides a backstop rule to source Adjusted Revenues, using a default allocation
key. Article 6(2) requires the application of the reliable method and all Covered Groups are required to use
a reliable method. However, this paragraph 4 applies to ensure that all revenue can be sourced, as a last
resort, in the event that a reliable method was not applied by the Covered Group or required to be applied
by a certainty panel (or a tax administration if the Covered Group has not elected into the certainty
process). This could be the case where a Covered Group has tried to apply the rules but fails (e.g. the
review panel or the determination panel found that it did not use indicators that met the definition of reliable
indicator) and the Covered Group does not have the information to be able to apply an alternative that the
panel would consider to be a reliable method, or for a particular Period does not have the information to
be able to apply the rules, or refused to properly apply the rules.

308. In such cases, the difficulty would then arise that by the time that the review panel or the
determination panel (or individual tax administrations, if the certainty process is not applicable) reviews the
filing, the underlying information to correctly complete the revenue sourcing for the Period may no longer
be available, or in the case of a non-compliant Covered Group, may not be available to tax administrations.
The default rule in paragraph 4 provides a mechanism by which tax administrations can proceed with an
assessment in the absence of the correct underlying data from the Covered Group needed to complete
the revenue sourcing in accordance with the rules.
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309. A default allocation key is provided for all cases, including those where it is expected that the
Covered Group would typically be able to collect the information required to complete its revenue sourcing
(such as for finished goods sold to final customers directly; location-specific services; immovable property;
and government grants) as it is accepted that in all cases a backstop rule is required to ensure all Adjusted
Revenues can be sourced. It ensures that, even in the absence of information or in the event that a Covered
Group has not fulfilled its obligations, tax administrations are able to make a default revenue sourcing
assessment for the Convention.

310.  The default allocation key is in almost all cases the global allocation key (as set out in paragraph
4(c)), which is based on a macroeconomic proxy using final consumption expenditure. However, a different
allocation key applies in two cases. Paragraph 4(a) sets out that the default allocation key for components
is the component allocation key, which is based on a macroeconomic proxy using GDP. Paragraph 4(b)
sets out that the default allocation key for services referred to in Article 7(1)(d)(ix) (other services) is the
service allocation key, which is also based on a macroeconomic proxy using GDP. In some cases
(including for components and other services sold through resellers), the default allocation key is the same
as the allocation key that can be applied as a reliable method. Where the allocation key used is the default
allocation key (without meeting the requirements of a reliable method before using the allocation key, such
as reasonable steps and the knock-out rule), the Covered Group will not be treated as having applied a
reliable method to those Adjusted Revenues.

Article 7 — Sourcing principles for categories of Adjusted Revenues

311.  Atrticle 7 sets out the sourcing principle for the purpose of identifying a reliable method to determine
the Jurisdictions in which the Adjusted Revenues of a Covered Group shall be treated as arising. It sets
out the relevant principle separately for each of the categories of Adjusted Revenues: finished goods;
digital content; components; services; intangible property and user data; immovable property; government
grants; and non-customer revenues. Where further detail on the meaning of each category is relevant, the
Explanatory Statement as it relates to Annex D below provides further discussion.

Paragraph 1

312. Paragraph 1(a) sets out the sourcing principle for finished goods. Adjusted Revenues from
finished goods are sourced to the Jurisdiction in which the finished goods are delivered to the final
customer.

313.  Paragraph 1(b) sets out the sourcing principle for the provision of digital content. This includes
items such as software, which are sourced to the place of use of the digital content. The approach taken
to sourcing based on the place of use is the same as that taken for other services ( Article 7(1)(d)(ix))
unless the digital content is a component (referred to in Article 7(1)(c)), in which case the rule for
components is applied. This rule links to the services rule in Article 7(1)(d)(ix) for convenience only (given
that the sourcing rule and indicators would have been the same, as the rules in Article 7(1)(d)(ix) also
source to the place of use) without prejudice to any characterisation issue as to whether such products
(e.g. software) are a service or a sale or other form of transaction for domestic law purposes. This approach
ensures that Adjusted Revenues from all sales of digital content are treated in the same way for purposes
of the revenue sourcing rules, regardless of the legal nature of the fransaction (i.e., sale of a good or a
service or something else).

314.  Paragraph 1(c) sets out the sourcing principle for components, which are sold to a business
customer and designed to be incorporated directly or indirectly into a finished good that will be sold.
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Adjusted Revenues from components are sourced to the Jurisdiction of final consumption of the finished
goods into which the component is incorporated, which is where the finished goods containing the
component are delivered to the final customer. This means that components are sourced to their ultimate
destination and not to an intermediate Jurisdiction in the supply chain.

315. Paragraph 1(d) sets out the sourcing principle for services. There are nine different types of
services, each with their own specific rule reflecting the nature of that service.

316.  Paragraph 1(d)(i) sets out the sourcing principle for location-specific services, being those
performed in respect of tangible property or at the physical location of the customer. The rule is split into
two parts. Adjusted Revenues from services connected to tangible property are sourced to the Jurisdiction
in which the property is located under paragraph 1(d)(i)(A), given the necessary proximity of the
performance to the tangible property. Services performed in the presence of the customer (or its agent)
are sourced to the Jurisdiction where the customer (or its agent) is situated when the service is performed
under paragraph 1(d)(i)(B), given the necessary proximity of the place of performance to the customer.
The rule relating to services performed in the presence of the customer refers to where the customer is
situated at the time of performance and not to the location of the customer. Where the customer is situated
is intended to refer to where the customer is at the specific point in time when the service is performed.
The location of the customer is used throughout the document to refer to the customer’s habitual location
as discussed in paragraph 2253.

317.  The source rule expressly provides that it does not apply to passenger transport services. This
language is required to deal with a potential overlap between services performed in the presence of the
customer and passenger transport services. Given the passenger generally must be present where the
transport service is performed, a priority rule was required to ensure that the rules in Paragraph 1(d)(vi)
apply to passenger transport services. Similarly, the rule expressly provides that it does not apply to
Adjusted Revenues that could also be treated as being derived from immovable property. For example,
the lease of a building falls within the definition of location specific service, however, it would also be
covered as Adjusted Revenues from immovable property. The priority rule ensures that in such cases, the
sourcing rule for immovable property in paragraph 1(g) applies.

318.  Paragraph 1(d)(ii) sets out the sourcing principle for online advertising services. Such Adjusted
Revenues are sourced to the Jurisdiction in which the viewer of the advertisement is located.

319.  Paragraph 1(d)(iii) sets out the sourcing principle for non-online advertising services (such as
billboards or magazines). Such Adjusted Revenues are sourced to the Jurisdiction in which the
advertisement is displayed or received.

320. Paragraph 1(d)(iv) sets out the sourcing principle for online intermediation services that facilitate
the sale or purchase of tangible goods, digital content or services other than location-specific services.
The Adjusted Revenues are sourced to two Jurisdictions, in equal proportions. 50 per cent is sourced to
the Jurisdiction in which the purchaser of tangible goods, digital content or services other than location-
specific services is located. The other 50 per cent is sourced to the Jurisdiction in which the seller of the
tangible goods, digital content or service other than a location-specific service is located.

321.  Paragraph 1(d)(v) sets out the sourcing principle for online intermediation services that facilitate
the sale or purchase of location-specific services. The Adjusted Revenues are sourced to two Jurisdictions,
in equal proportions. 50 per cent is sourced to the Jurisdiction in which the purchaser of the location specific
service is located. The other 50 per cent is sourced to the Jurisdiction in which the location-specific service
is performed.
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322.  Paragraph 1(d)(vi) sets out the sourcing principle for passenger transport services. The rules are
broken down into air transport and non-air transport. However, the principle is generally the same, which
is to source the Adjusted Revenues to the destination. In both cases, this sourcing rule also applies to
transactions other than customer reward programs that are ancillary to the transport services provided by
the Covered Group. The main difference is that in the case of non-air transportation, certain transit stops
are disregarded as a destination.

323.  Paragraph 1(d)(vii) sets out the sourcing principle for cargo transport services. cargo transport
services means both (i) services for carrying cargo from one location to another; and (ii) connected
supplementary services. The rules are broken down into air transport and non-air transport. However, the
principle is generally the same, which is to source the Adjusted Revenues 50 per cent to the Jurisdiction
in which the cargo is loaded, and 50 per cent to the Jurisdiction in which the cargo is unloaded. In both
cases, this sourcing rule also applies to ancillary services. The main difference is that in the case of non-
air transportation, certain transit stops are disregarded as a place of uploading and unloading, whereas for
air transportation, each place of unloading is regarded as a place of destination. As such, the place of
origin and place of destination that Adjusted Revenues from non-air transport services are sourced to are
the places the Covered Group is engaged to deliver the cargo from and to even if the Covered Group
engaged another party to undertake some or all of the transport service. This is facilitated by the inclusion
of the phrase “provided by or on behalf of the Covered Group” in paragraph 1(d)(vii)(B) and which is not
included in paragraph 1(d)(vii)(A). In addition, the rule specifies that for transport involving both air and
non-air transport services that are not separately itemised, the rule for cargo transport services provided
other than by air transport applies.

324.  Paragraph 1(d)(viii) sets out the sourcing principle for customer reward programs. These refer to
Adjusted Revenues from operating such a program other than Adjusted Revenues generated from the
redemption of awarded units for goods or services provided by the Covered Group. Such Adjusted
Revenues are sourced to each Jurisdiction in proportion to the number of members located in each
Jurisdiction that have redeemed or earned one or more units during the Period.

325.  Paragraph 1(d)(ix) sets out the sourcing principle for other services. This refers to any service not
referred to in the preceding parts of paragraph (d), and would include provision of financing, business-to-
consumer (B2C) services, as well as business-to-business (B2B) services such as cloud computing and
consulting services. Such Adjusted Revenues are sourced to the Jurisdiction in which the service is used.

326. Paragraph 1(e) sets out the sourcing principle for intangible property. Adjusted Revenues from
intangible property (whether by way of licensing, sale or any other form of alienation) are sourced according
to the nature of the use of the infangible property.

327. Paragraph 1(e)(i) sets out the sourcing principle for intangible property that relates to finished
goods or components (such as a trademark on clothing). Such Adjusted Revenues are sourced to the
Jurisdiction where the finished goods are delivered to the final customer (and in the case of intangible
property that relates to a component, the Jurisdiction where the finished goods containing the component
are delivered to the final customer).

328.  Paragraph 1(e)(ii) sets out the sourcing principle for intangible property that is attached to digital
content (such as a song on a streaming platform) or supports a service (such as a franchised restaurant).
Such Adjusted Revenues are sourced to the Jurisdiction in which the digital content or service is used.

329.  Paragraph 1(e)(iii) sets out the sourcing principle for intangible property that is not covered under
these aforementioned categories, for example, uncommercialised intangible property. Such Adjusted
Revenues are sourced are sourced to the Jurisdiction in which that intangible property is used.
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330. Paragraph 1(f) sets out the sourcing principle for user data. Such Adjusted Revenues are sourced
to the Jurisdiction in which the user associated with the data is located.

331.  Paragraph 1(g) sets out the sourcing principle for immovable property. Adjusted Revenues from
immovable property are sourced to the Jurisdiction where the immovable property is located.

332. Paragraph 1(h) sets out the sourcing principle for grants, subsidies and refundable credits made
or funded by governments or international organisations (“government grants”). To the extent that
government grants are included in the Covered Group’s Adjusted Revenues (as determined by the relevant
accounting standard), and not as a negative expense in the income statement, they are also sourced for
the Convention.

333.  Government grant means cash or in-kind transfers made by a government or international
organisation (which is in turn funded by governments) and includes payments to finance business
expenses, costs of acquiring fixed assets, subsidies, grants and refundable credits. The term government
includes a government, a political subdivision or local authority thereof, the central bank of the Jurisdiction
or any institution wholly owned by that Jurisdiction or a political subdivision or local authority thereof.

334.  Adjusted Revenues from government grants are sourced to each Jurisdiction(s) that funded the
grant in proportion to the funding provided. If more than one government made or funded the grant (for
example, in the case of funding provided in the European Union or through an international organisation),
then the Adjusted Revenues are allocated in proportion to the percentage share of the funding provided
by each Jurisdiction.

335. However, if the Covered Group does not have such information available (for example as part of
the terms of the grant), then the Adjusted Revenues are deemed to arise equally in each Jurisdiction that
funded the grant, or where that information is unavailable, equally in each Jurisdiction that is a member of
the international organisation that funded the grant. The Covered Group is not required to research the
funding arrangements of the international organisation to try to identify the proportion contributions.

Paragraph 2

336. Paragraph 2 sets out the sourcing principle for Adjusted Revenues that are not derived from third-
party customers of the Covered Group and are not otherwise covered by the preceding paragraphs (“non-
customer revenues”).

337.  This rule for non-customer revenues recognises that some items may be reported as Adjusted
Revenues, but are not generated in a transaction performed with a customer. These Adjusted Revenues
are of a more generic nature; they are not a specific line of business with a particular connection to a
market Jurisdiction, but relate to the Covered Group as a whole. This includes interest earned by the
Covered Group other than as a lender, returns on financial assets, foreign currency gains, releases of
provisions, changes in pension liabilities, insurance proceeds and other non-operating income; and returns
from and gains on the disposition of assets.

338.  Paragraph 2 provides the sourcing rule for non-customer revenues. These are sourced to each

Jurisdiction in proportion to the other Adjusted Revenues treated as arising in those Jurisdictions under
the preceding rules.

Article 8 — Nexus
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339. Article 8 contains the special purpose nexus rule which determines whether the nexus test is
satisfied in a market Jurisdiction for a Period. The thresholds ensure that the nexus test is only satisfied
when the amount of Adjusted Revenues of a Covered Group treated as arising in a market Jurisdiction is
material.

340. The amount of Adjusted Revenues of a Covered Group that are treated as arising in a Jurisdiction
(if any) is determined pursuant to the revenue sourcing rules, in Articles 6 and 7 and Annex D. The
application of the nexus test is based on the Adjusted Revenues earned by the Covered Group, without
needing to identify a specific Entity that is deriving those Adjusted Revenues.

341.  The nexus test is applied for each Period. When a Covered Group satisfies the nexus test in a
market Jurisdiction, that Jurisdiction is eligible for the allocation of the relevant portion of the Amount A
Profit of a Covered Group for that Period (if any) determined pursuant to Article 5.

342.  The general rule contained in subparagraph (a) is that the nexus threshold is set at an amount
equal or greater than EUR 1 million in Adjusted Revenues treated as arising in a Jurisdiction.

343.  An alternative nexus threshold is set in subparagraph (b), for Jurisdictions with an annual Gross
Domestic Product (GDP) of less than EUR 40 billion. For those Jurisdictions, the nexus threshold will be
EUR 250 000 instead of EUR 1 million.

344.  Where the Period is shorter or longer than twelve months (or 365 days), Article 3(10) provides that
the monetary threshold of EUR 1 million (or EUR 250 000, where applicable under subparagraph (b)) is
adjusted proportionally to correspond with the length of the Period by reference to the ratio of the number
of days in the Period to a reference period of 365 days. In the absence of such a rule a Covered Group
may inappropriately meet the nexus test if the Ultimate Parent Entity prepares Consolidated Financial
Statements for a Period longer than twelve months (or 365 days), meaning higher absolute Adjusted
Revenues for that Period. Conversely, a Covered Group may inappropriately fail the nexus test if the UPE
prepares Consolidated Financial Statements for a Period shorter than twelve months (or 365 days),
meaning lower absolute Adjusted Revenues for that Period (see the illustration in Box 4 at paragraph 184).

345. GDP is defined in Article 2(v) to mean the gross domestic product value for the most recent
calendar year that does not end after the Period ends, expressed at current United States dollars as
published by the United Nations for a Jurisdiction and converted to euro based on the average foreign
exchange rate for the month of December determined by the foreign exchange reference rates as quoted
by the European Central Bank. Conversion to euro is necessary to test it against the nexus threshold,
which is also expressed in euro. If the United Nations has not published the relevant data for any of the
past five years, GDP is determined by reference to data published by the World Bank and, if the World
Bank data is also not available for any of the past five years, an approximation is calculated.



84 |

Box 13. Examples - definition of GDP
The following examples illustrate the application of the definition of GDP.

Example 1

Jurisdiction A’s gross domestic product value for 2024 and 2025 are published by both the United
Nations and the World Bank. In addition, the World Bank also published the value for 2026. The relevant
Period is the calendar year 2027. The value for 2025 (as it is more recent than 2024) published by the
United Nations would be used and converted to EUR at the Average Exchange Rate for purposes of
the definition of GDP. The more recent value for 2026 published by the World Bank is not used, because
data published by the United Nations is available for that Jurisdiction and does not relate to a calendar
year that predates the Period by more than five years.

Example 2

Jurisdiction A’s gross domestic product values for 2024 and 2025 are published by both the United
Nations and the World Bank. In addition, the World Bank also published the values for each of the years
following 2025. The relevant Period is the calendar year 2031. The value for 2025 published by the
United Nations predates the Period by more than five years and so cannot be used. Instead, the most
recent value published by the World Bank is used.

Example 3

Jurisdiction B’s gross domestic product value is not published by the United Nations for any year but
the value for 2024 is published by the World Bank. This means that, for Period 2025, the value for 2024
published by the World Bank is used.

Example 4

Jurisdiction C’s gross domestic product value is not published by the United Nations or the World Bank
for any year. The population of Jurisdiction C for 2025 published by the Population Division of the
Department of Economic and Social Affairs of the United Nations is 1 million. Assume that for 2025 the
simple average of the ratio of GDP to population for all Jurisdictions for which GDP is available was
EUR 20,000. In this case, Jurisdiction C's GDP for purposes of the Convention for Period 2025 is
considered to equal EUR 20 billion, which is calculated using the formula: 1 million x EUR 20,000.

346. The new special purpose nexus rule applies solely to determine whether a market Jurisdiction
qualifies for profit re-allocation under the Convention. As such, it will not alter the nexus for any other tax
purpose (including any income tax purpose other than Amount A) or for any other non-tax purpose.

347. In other words, the fact that a Covered Group satisfied the nexus test for a Period in a Jurisdiction
cannot itself result in any Group Entity of that Covered Group being treated as having a presence that
makes it liable for other tax or non-tax liabilities. As such, it cannot be the basis for a re-assessment of a
Covered Group Entity’s tax position under existing tax rules.

348. For example, a Covered Group Entity cannot be deemed to have a permanent establishment in a
market Jurisdiction solely because the Covered Group to which the Entity belongs has satisfied the nexus
test in that Jurisdiction. The treatment under the Convention is irrelevant for purposes of the interpretation
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and application of the definition of permanent establishment in any bilateral or multilateral tax treaties, or
domestic legislation.

349.  Similarly, where a Covered Group Entity does have a permanent establishment under the relevant
tax rules, the amount of profit attributed to that permanent establishment in a Jurisdiction under existing
profit allocation rules (e.g. under bilateral tax treaties) cannot be re-assessed because the Covered Group
to which the Entity belongs has satisfied the nexus test in that Jurisdiction. Neither can the administrative
obligations that apply to that Group Entity relating to existing tax rules be expanded. Further, the failure of
a Covered Group to meet the nexus threshold in a Jurisdiction has no bearing on whether that Jurisdiction
can be required to provide relief from double taxation under Part IV.
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Part IV — Elimination of double taxation

Article 9 — Relief for Amount A taxation

350. Article 9 provides the mechanism through which double taxation is eliminated under Part IV. It first
requires the identification of each specified jurisdiction with respect to a Covered Group for a Period.
Specified jurisdictions are identified under Article 10. The next step is to identify those specified jurisdictions
that are relieving jurisdictions. A relieving jurisdiction is identified in accordance with Article 11(3) and is a
specified jurisdiction that is allocated the obligation to eliminate double taxation under Article 11(6) through
(15).

351.  Finally, among relieving jurisdictions, only Parties to the Convention are required to eliminate
double taxation. To avoid a situation in which Parties bear the share of relief that would otherwise belong
to non-participating jurisdictions, Article 11 apportions the obligation to eliminate double taxation among
relieving jurisdictions irrespective of whether they are Parties. Article 9, however, provides that only those
relieving jurisdictions that are Parties will have to provide relief under the conditions described in Articles
12 and 13. Article 9 requires that a Party that is a relieving jurisdiction provides relief from Amount A
taxation to the Group Entities identified in accordance with Article 13. The Group Entities entitled to relief
from double taxation are the relief entities for a Covered Group. Article 12 describes the methods a Party
may use to provide relief from double taxation to those relief entities.

Article 10 - Identification of the specified jurisdictions for a Covered Group

352.  With respect to a Covered Group for a Period the obligation to eliminate double taxation with
respect to Amount A relief can only be attributed to a Jurisdiction that meets the definition of a specified
jurisdiction. Article 10 contains the definition of the term specified jurisdiction. This definition effectively
operates as a de minimis threshold and it is Article 11 that allocates the obligation to eliminate double
taxation with respect to Amount A relief amounts among specified jurisdictions.

353. A Jurisdiction will be a specified jurisdiction with respect to a Covered Group for a Period if it
satisfies any one of three limbs to this definition. The first limb includes each Jurisdiction that is part of the
smallest number of Jurisdictions with respect to which the sum of elimination profit (or loss) (per Annex B
Section 4) of those Jurisdictions totals at least 95 per cent of the sum of elimination profit (or loss) for all
Jurisdictions for the Period (giving priority to Jurisdictions with higher elimination profit (or loss) over those
with lower elimination profit (or loss)). A jurisdiction with a negative elimination profit (or loss) could never
be included in this smallest number of Jurisdictions as there would naturally always be a smaller grouping
of Jurisdictions that could satisfy this threshold as compared to any grouping of Jurisdictions that includes
a loss Jurisdiction.

354.  For example, where a Covered Group has total elimination profit (or loss) for a Period among all
Jurisdictions of EUR 10 billion, and the five largest Jurisdictions, in terms of elimination profit (or loss),
have a combined elimination profit (or loss) of EUR 9 450 million with the sixth, seventh and eighth largest
Jurisdictions having an elimination profit (or loss) in excess of EUR 50 million, it will be the Jurisdiction with
the largest elimination profit (or loss) among that group of Jurisdictions that will be included as the sixth
and final specified jurisdiction under this first limb.
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355.  The second limb includes each Jurisdiction not identified in subparagraph (a) with respect to which
elimination profit (or loss) is equal to or greater than EUR 50 million for the Period. Under this limb, each
of the Jurisdictions mentioned above with elimination profit (or loss) equal to or greater than EUR 50 million
that was not included in the first limb would be added to the list of specified jurisdictions.

356.  The third limb includes each Jurisdiction not identified in subparagraph (a) or (b) that satisfies all
three criteria listed in subparagraph (c). The first criterion provided in subparagraph (c)(i) is that the
elimination profit (or loss) (refer Annex B Section 4) of the Jurisdiction must be equal to or greater than
EUR 10 million for the Period. The second criterion provided in subdivision (ii) is that the Jurisdictional
Return on Depreciation and Payroll must be greater than 1 500 per cent of the Return on Depreciation and
Payroll for the Covered Group. Finally, the third criterion provided in subdivision (iii) is that the Jurisdiction
must have neither a general rate of income tax on business profits of at least 15 per cent nor a domestic
minimum top-up tax which raises the effective income tax rate of the Covered Group in that Jurisdiction to
15 per cent or more. The general rate of income tax on business profits mentioned in the first part of
subdivision (iii) refers to the nominal corporate income tax rate applicable on business profits in that
Jurisdiction. The domestic minimum top-up tax mentioned in the second part of subdivision (iii) is intended
to capture any domestic minimum top-up tax, including but not limited to a Qualified Domestic Minimum
Top-up Tax defined in the Pillar Two GloBE rules, provided that the applicable domestic minimum tax rate
applied is 15 per cent or more.

Article 11 — Allocation of the Obligation to eliminate double taxation with respect

to the Amount A relief amount

Paragraph 1

357.  Article 11(1) provides that Article 11 determines which specified jurisdictions under Article 10 shall
be “relieving jurisdictions” with respect to a Covered Group for a Period. Article 11 includes the tiering
mechanism that determines the amount of the obligation to provide relief from double taxation of each
relieving jurisdiction.

Paragraph 2

358.  Paragraph 2 contains a number of definitions that are relevant for purposes of this Part.

Subparagraph (a) — Amount A relief amount

359.  Subparagraph (a) defines the term “Amount A relief amount” of a Covered Group for a Period. The
Amount A relief amount for a Covered Group in a Period is the lower of the two amounts provided in
subdivisions (i) and (ii). The amount described in (i) is the sum of Amount A Profit allocated to each
Jurisdiction under Article 5 plus any prior unallocated Amount A relief for the Period. This amount does not
include Amount A Profit that would be made to Jurisdictions that do not satisfy the nexus threshold in
Article 8 for the Period. However, the amount includes Amount A Profits allocated to the Jurisdictions that
are not Parties to the Convention. The amount described in (ii) is the sum of excess profit in specified
jurisdictions available to absorb the Amount A allocations in the period. Where the amount in (ii) is less
than the amount in (i) then essentially, there will be a downward adjustment to Amount A relief of the
Covered Group for the Period, with the shortfall carried forward to the following period as prior unallocated
amount A relief (refer to subparagraph (b)).
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360. In this context the capacity of specified jurisdictions to be allocated Amount A relief amount is
described in subdivision (ii) and is equal to the sum of all specified jurisdictions’ jurisdictional depreciation
and payroll multiplied by the difference between (i) the applicable adjusted jurisdictional return on
depreciation and payroll prior to Tier 1 allocations and (ii) Elimination Threshold Return on Depreciation
and Payroll. For example, where a group has Elimination Threshold Return on Depreciation and Payroll of
100 per cent and that Group has adjusted jurisdictional return on depreciation and payroll prior to Tier 1
allocations in Jurisdiction A of 300 per cent and Jurisdictional Depreciation and Payroll in Jurisdiction A of
EUR 1 million, Jurisdiction A would be considered to have capacity of EUR 2 million (=EUR 1 million X
(300 per cent — 100 per cent)).

361.  For purposes of this subparagraph “the adjusted jurisdictional return on depreciation and payroll
prior to Tier 1 allocations” is the same measure of jurisdictional profitability that is taken into account for
purposes of paragraph 6, and further description of this measure can be found below in the context of
subparagraph (c).

362.  Where the capacity of all specified jurisdictions to be allocated Amount A relief amount is less than
the sum of Amount A Profit allocated to all Jurisdictions under Article 5 plus any prior unallocated Amount
A relief for the Period, the Amount A relief amount will be capped by this total relief capacity. Any capped
amount will be carried forward to subsequent periods as prior unallocated Amount A relief (refer to
subparagraph (b)).

363. On a Group basis, if the sum of Amount A profit allocated to market jurisdictions under Article 5 is
EUR 100 million, the prior unallocated Amount A relief is EUR 10 million and the sum of capacity of
specified jurisdictions to be allocated Amount A relief (i.e., sum of all specified jurisdictions’ Jurisdictional
Depreciation and Payroll multiplied by the difference between (A) adjusted jurisdictional return on
depreciation and payroll prior to Tier 1 allocations and (B) Elimination Threshold Return on Depreciation
and Payroll) is EUR 90 million, the applicable Amount A relief amount will be EUR 90 million (because the
lower of EUR 110 million and EUR 90 million would be EUR 90 million). In addition, the deficit of EUR 20
million (=EUR 100 million + EUR 10 million — EUR 90 million) would be carried forward and recognised as
prior unallocated Amount A relief in the following Period.

Subparagraph (b) — prior unallocated Amount A relief

364. Subparagraph (b) includes the definition of “prior unallocated Amount A relief’ that is relevant for
the purpose of determining the Amount A relief amount described in paragraph 359. In all instances where
the Group was not a Covered Group in the preceding Period the prior unallocated Amount A relief will be
zero under subparagraph (b)(i) and in all other instances the prior unallocated Amount A relief will be the
amount determined in (b)(ii).

365.  Where subparagraph (b)(ii) applies, the prior unallocated Amount A relief that can be taken into
account in subparagraph (a) to increase the Amount A relief amount in a given Period shall equal any
surpluses of Amount A Profit relative to amounts calculated in subparagraph (a)(ii) in each of the previous
four Periods respectively to the extent those surpluses have not already been taken into account to
increase the Amount A relief amount in an intervening Period. In determining whether those surpluses
have already been taken into account to increase the Amount A relief amount in an intervening Period,
such surpluses should effectively be considered on a first in, first out basis.

366. For example, consider a Covered Group with no prior unallocated Amount A relief in Period 1 and
with a surplus of Amount A Profit allocated under Article 5 to all Jurisdictions relative to amounts calculated
in subparagraph (a)(ii) of EUR 50 million in Period 1 and a further surplus of EUR 50 million in Period 2.
As a result, the Covered Group would have prior unallocated Amount A relief in year 3 of EUR 100 million.
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In year 3, this Covered Group has Amount A Profit of EUR 900 million and relief capacity calculated in
subparagraph (a)(ii) of EUR 940 million. In this case, the prior unallocated Amount A relief carried forward
and recognised in year 4 will be EUR 60 million (i.e., EUR 100 million — (EUR 940 million — EUR 900
million) and this will be considered to be derived EUR 10 million from year 1 and EUR 50 million from year
2. If no prior unallocated Amount A relief is taken into account to increase the Amount A relief amount in
years 4 and 5 (because the Amount A Profit of the Covered Group allocated to all Jurisdictions in Periods
4 and 5 is greater than or equal to the amounts calculated in subparagraph (a)(ii) in each of those Periods),
then the prior unallocated Amount A relief in year 6 will include EUR 50 million from year 2 but the remaining
EUR 10 million from year 1 will cease to be recognised in year 6.

367.  Where a relief entity is allocated its share of the Amount A relief amount in accordance with Article
13 and that share contains an amount of prior unallocated Amount A relief, Article 12 ensures that the tax
paid by the Designated Payment Entity in the previous Period in relation to the prior unallocated Amount
A relief will be subject to relief in the current Period. This reflects that due to not all of the previous Period’s
Amount A profit being allocated to relieving jurisdictions, the tax paid on such profits under Article 4 is not
subject to relief in that Period. Rather the tax paid on such profits is eligible for relief in the later Period
when the prior unallocated Amount A relief is allocated to a Party.

Subparagraph (c) — adjusted jurisdictional return on depreciation and payroll

368.  Subparagraph (c) includes a definition of adjusted jurisdictional return on depreciation and payroll.
This ratio is determined for each Jurisdiction in a Period for each elimination tier and for each phase within
the elimination of double taxation waterfall described in Article 11(6) through (14). It is determined as the
Return on Depreciation and Payroll for that specified jurisdiction (determined under Annex B Section 5),
recalculated after subtracting from the Elimination Profit (or Loss) the amount determined as provided in
subdivisions (i) and (ii):

e Under subdivision (i), the amount of the marketing and distribution profits safe harbour adjustment
of the Covered Group, if any, that is attributable to Elimination Profit (or Loss) of the specified
jurisdiction under Article 5(1)(b) is excluded.

e However, for purposes of subdivision (i) the amount of the marketing and distribution profits safe
harbour adjustment applied for that Jurisdiction will be reduced in proportion to the amount of
Withholding Tax Upward Adjustment determined for that Jurisdiction for that Period compared to
the adjusted elimination profit (or loss) for that specified jurisdiction.

e Under subdivision (ii), the sum of the Amount A relief amount, if any, with respect to which the
obligation to eliminate double taxation has already been allocated to that specified jurisdiction in a
prior tier or a prior phase of Tier 1 under the rules of paragraphs 6 through 15.

369. The subtraction of the marketing and distribution profits safe harbour adjustment under subdivision
(i) ensures that, to the extent that Amount A Profit is reduced under the marketing and distribution profits
safe harbour adjustment as a result of Elimination Profit (or Loss) of the Jurisdiction, then a Jurisdiction
should not be obliged to provide relief under Article 11 in respect of those same Elimination Profits. This
means that where the marketing and distribution profits safe harbour adjustment of the Covered Group in
that Jurisdiction in the Period is solely attributable to Elimination Profit (or Loss) of the Jurisdiction, then
the full amount of the marketing and distribution profits safe harbour adjustment is excluded from the
Elimination Profit (or Loss) when calculating the Jurisdictional Return on Depreciation and Payroll for the
specified jurisdiction under subdivision (ii).
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370. However, where a marketing and distribution profits safe harbour adjustment arises in respect of
an “adjusted elimination profit (or loss)” that includes a Withholding Tax Upward Adjustment under Annex
B Section 6(1), then the amount of the marketing and distribution profits safe harbour adjustment that is
excluded from the Elimination Profit (or Loss) when calculating the Jurisdictional Return on Depreciation
and Payroll calculated by only taking account of the Elimination Profit (or Loss) part of the “adjusted
elimination profit (or loss)”. This is because the Elimination Profit (or Loss) of the Jurisdiction for elimination
of double taxation purposes does not take account of any Covered Withholding Taxes collected in the
Jurisdiction in the Period and, instead, Covered Withholding Taxes collected in the Jurisdiction are only
taken account of for the marketing and distribution profits safe harbour adjustment purposes through the
Withholding Tax Upward Adjustment under Annex B Section 6(1).

371. Therefore, subdivision (i) provides for a pro-rata calculation of the marketing and distribution
profits safe harbour adjustment in respect of the portion of the adjustment that relates to Elimination Profit
(or Loss) of the Jurisdiction, as illustrated in the example below.

Box 14. Examples: application of Article 11(2)(c) — Pro-rata calculation of the marketing and
distribution profits safe harbour adjustment, considering the portion of Withholding Tax Upward
Adjustment compared to adjusted elimination profit (or loss)

Example 1

Assume the following basic information for Jurisdiction A (which is a specified jurisdiction):
o Adjusted elimination profit (or loss) under Article 5(2)(f) of EUR 1 000 that includes:
o EUR 700 attributable to Elimination Profit (or Loss) under Article 5(2)(f)(i); and
o EUR 300 attributable to a Withholding Tax Upward Adjustment under Article 5(2)(f)(ii).
o Adjusted jurisdictional excess profit under Article 5(2)(c) of EUR 100.

o Marketing and distribution profits safe harbour adjustment of EUR 35 under Article 5(2)(a)
assuming jurisdictional offset percentage is 35 per cent.

As the adjusted elimination profit (or loss) of Jurisdiction A for a Period includes EUR 300 attributable
to a Withholding Tax Upward Adjustment, subdivision (i) applies for calculating the amount of the
marketing and distribution profits safe harbour adjustment that is subtracted from the Elimination Profit
(or Loss) of the Jurisdiction for Jurisdictional Return on Depreciation and Payroll purposes.

In order to calculate the proportion of the marketing and distribution profits safe harbour adjustment of
EUR 35 that is attributable to the Elimination Profit (or Loss) of the Jurisdiction, the following calculation
should be performed under Article 11(2)(c)(i).

marketing and distribution profits safe harbour adjustment

deduct

marketing and distribution profits safe harbour adjustment X Withholding Tax Upward Adjustment /
adjusted elimination profit (or loss)
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EUR 35 - EUR 35 x EUR 300/ EUR 1 000
=EUR 245

EUR 24.5 would then be subtracted from the Elimination Profit (or Loss) of Jurisdiction A for the adjusted
Jurisdictional return on depreciation calculation under Article 11(2)(c) (i), as follows:

ltem Amount

Elimination Profit (or Loss) EUR 700

Subtract marketing and distribution profits safe harbour (EUR 24.5)
adjustment attributable to Elimination Profit '
Elimination Profit (or Loss) used for calculating adjusted

Jurisdictional return on depreciation and payroll EUR 675.5

Example 2

Assume the following basic information for Jurisdiction B (which is also a specified jurisdiction):

o Adjusted elimination profit (or loss) under Article 5(2)(f) of EUR 2 000 that is solely attributable
to Elimination Profit (or Loss) under Article 5(2)(f)(i) and there is no Withholding Tax Upward
Adjustment under Article 5(2)(f)(ii).

o Adjusted jurisdictional excess profit under Article 5(2)(c) of EUR 500.

o Marketing and distribution profits safe harbour adjustment of EUR 175 under Article 5(2)(a)
assuming jurisdictional offset percentage is 35 per cent.

As the adjusted elimination profit (or loss) of Jurisdiction B for a Period solely includes EUR 2,000
attributable to the Elimination Profit (or Loss), subdivision (ii) applies for calculating the amount of the
marketing and distribution profits safe harbour adjustment that is subtracted from the Elimination Profit
(or Loss) of the Jurisdiction for adjusted jurisdictional return on depreciation and payroll purposes. This
means the full EUR 175 relating to the marketing and distribution profits safe harbour adjustment is
subtracted, as follows:

ltem Amount

Elimination Profit (or Loss) EUR 2 000

Subtract marketing and distribution profits safe harbour EUR 175
adjustment attributable to Elimination Profit
Elimination Profit (or Loss) used for calculating adjusted

jurisdictional return on depreciation and payroll EUR 1825

372.
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Paragraph 3

373. Paragraph 3 describes the method through which the obligation to eliminate double taxation is
allocated. The paragraph provides that a specified jurisdiction shall be a relieving jurisdiction with respect
to a Covered Group for a Period if that specified jurisdiction is allocated the obligation to eliminate double
taxation. A specified jurisdiction is therefore a Jurisdiction that is a candidate to eliminate double taxation
under this process and a relieving jurisdiction is one of those candidates that is then obligated to eliminate
double taxation.

374.  The amount of the obligation to eliminate double taxation is the Amount A relief amount allocated
to that Jurisdiction under each Tier described in paragraph 5. Paragraphs 4 through 15 describe how the
Tiering method operates to allocate the amount of the obligation to eliminate double taxation to a relieving
Jurisdiction under each Tier.

Paragraph 4

375. Paragraph 4 describes the way in which the obligation to eliminate double taxation shall be
allocated to relieving jurisdictions. The paragraph provides that paragraphs 6 through 15 apply in order to
allocate that obligation, with paragraphs 9 through 14 only applying to the extent required in order to fully
allocate the Amount A relief amount to relieving jurisdictions. This allocation process continues until either
the full Amount A relief amount has been allocated to relieving jurisdictions or all paragraphs of this Article
have been applied. This means that, for example, Tiers 3A and 3B are only required if the Amount A relief
amount has not been fully allocated to relieving jurisdictions under Tiers 1 and 2.

Paragraph 5

376.  Paragraph 5 determines the threshold that is used to determine whether a specified jurisdiction is
within a particular Tier. There are four Tiers: Tier 1, Tier 2, Tier 3A and Tier 3B. The determination of
whether a specified jurisdiction is within a particular Tier is a relative test that compares a measure of
Return on Depreciation and Payroll in that specified jurisdiction with a measure of the Return on
Depreciation and Payroll of the Covered Group as a whole.

377. Paragraphs 6 through 8 describe the method for allocating the obligation to eliminate double
taxation to specified jurisdictions within Tier 1, which follows a “waterfall” approach. Paragraphs 9 and 10
describe the method for allocating the obligation to eliminate double taxation to specified jurisdictions within
Tier 2, paragraphs 11 and 12 for Tier 3A and paragraphs 13 and 14 for Tier 3B. The obligation to eliminate
double taxation is allocated to specified jurisdictions within Tiers 2 through 3B following a “pro rata”
approach.

378.  Subparagraph (a) provides that a specified jurisdiction is within Tier 1 if the Covered Group has
an adjusted jurisdictional return on depreciation and payroll in that specified jurisdiction that is greater than
both 1500 per cent of the Return on Depreciation and Payroll of the Covered Group and greater than 40
per cent. The adjusted jurisdictional return on depreciation and payroll for a specified jurisdiction is
calculated in paragraph 2(c).

379. Put another way, if the adjusted jurisdictional return on depreciation and payroll in a specified
jurisdiction is greater than 40 per cent and more than fifteen times the Return on Depreciation and Payroll
of the Covered Group, then that specified jurisdiction is within Tier 1. Tier 1 therefore identifies the specified
jurisdictions in which the Covered Group has the highest levels of relative profitability, as measured by the
Covered Group’s adjusted jurisdictional return on depreciation and payroll in a specified jurisdiction
compared to the Return on Depreciation and Payroll of the Covered Group as a whole.
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380. Subparagraph (b) provides that a specified jurisdiction is within Tier 2 if the Covered Group has
an adjusted jurisdictional return on depreciation and payroll in that specified jurisdiction that is greater than
both 150 per cent of the Return on Depreciation and Payroll of the Covered Group and greater than 40 per
cent. Put another way, if the adjusted jurisdictional return on depreciation and payroll in a specified
jurisdiction is greater than 40 per cent and more than one and a half times the Return on Depreciation and
Payroll of the Covered Group, then that specified jurisdiction is within Tier 2.

381.  The definition of adjusted jurisdictional return on depreciation and payroll in paragraph 2(c)
requires that any Amount A relief amount that has already been allocated to a specified jurisdiction that is
in Tier 1 is subtracted from the Elimination Profit (or Loss) used in the calculation of adjusted jurisdictional
return on depreciation and payroll for a specified jurisdiction for purposes of Tier 2. The same is also true
for purposes of Tier 3A and Tier 3B, which adjust for any Amount A relief amount allocated to a specified
jurisdiction in a preceding Tier. The operation of the Tiering mechanism means that a specified jurisdiction
that is within a higher Tier will also be in all subsequent Tiers. For example, a specified jurisdiction in Tier
1 will also be in Tiers 2, 3A and 3B (assuming those Tiers are required to fully eliminate double taxation).

382.  Subparagraph (c) provides that a specified jurisdiction is within Tier 3A if the Covered Group has
an adjusted jurisdictional return on depreciation and payroll in that specified jurisdiction that is greater than
both the Elimination Threshold Return on Depreciation and Payroll of the Covered Group and greater than
40 per cent.

383. There are two tests that must be met for a specified jurisdiction to be within Tier 1, 2 or 3A: a
relative test and an absolute test. If a specified jurisdiction fails to meet either of those tests then it will not
be within Tier 1, 2 or 3A respectively.

384. The relative test requires that the adjusted jurisdictional return on depreciation and payroll in a
specified jurisdiction is in excess of the Elimination Threshold Return on Depreciation and Payroll of the
Covered Group, defined in Article 2(n), or a multiple thereof as applicable to each tier. This requires that
the adjusted jurisdictional return on depreciation and payroll in a specified jurisdiction is in excess of an
amount that is equivalent to a 10 per cent pre-tax profit margin or a multiple thereof. The absolute test
requires that the adjusted jurisdictional return on depreciation and payroll in a specified jurisdiction is in
excess of 40 per cent.

385.  Subparagraph (d) provides that a specified jurisdiction is within Tier 3B if the Covered Group has
an adjusted jurisdictional return on depreciation and payroll in that specified jurisdiction that is greater than
the Elimination Threshold Return on Depreciation and Payroll of the Covered Group. The threshold is
therefore identical Tier 3A except that it does not include the absolute test.

Paragraph 6

386. Paragraphs 6 through 8 contain the provisions for Tier 1 of the elimination mechanism. As
described in paragraph 5, a specified jurisdiction is in Tier 1 if it has an adjusted jurisdictional return on
depreciation and payroll that is greater than 1500 per cent of the Return on Depreciation and Payroll of the
Covered Group and 40 per cent.

387.  Paragraph 6 provides the first step to be followed in Tier 1. The paragraph identifies the specified
jurisdiction in Tier 1 with the highest adjusted jurisdictional return on depreciation and payroll for the
Covered Group. This specified jurisdiction is allocated the obligation to eliminate double taxation for a
portion of Amount A relief amount that is the lowest of:
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e the amount that brings the adjusted jurisdictional return on depreciation and payroll of that specified
jurisdiction equal to the adjusted jurisdictional return on depreciation and payroll of the specified
jurisdiction with the second highest adjusted jurisdictional return on depreciation and payroll;

o the Amount A relief amount of the Covered Group; and

e the amount that reduces the adjusted jurisdictional return on depreciation and payroll of that
specified jurisdiction to the higher of 1 500 per cent of Return on Depreciation and Payroll for the
Covered Group and 40 per cent.

388.  If the first condition applies, the relieving jurisdiction identified in paragraph 6 will not be the only
relieving jurisdiction that has the obligation to eliminate double taxation in Tier 1. The process for identifying
additional relieving jurisdictions that will have an obligation to eliminate double taxation within Tier 1 is
described in paragraphs 7 and 8.

389. If the second condition applies, the obligation to eliminate double taxation for the Covered Group
in the Period will be wholly fulfilled by that relieving jurisdiction and double taxation will be fully eliminated
within Tier 1.

390. If the third condition applies, then the adjusted jurisdictional return on depreciation and payroll of
that relieving jurisdiction will have been reduced to the threshold for inclusion in Tier 1 (of 1500 per cent of
the Return on Depreciation and Payroll of the Covered Group), or the absolute threshold of 40 per cent.
The mechanism for eliminating double taxation will continue in Tier 2 if this condition applies.

Paragraph 7

391.  Paragraph 7 applies where the portion of the Amount A relief amount allocated to the specified
jurisdiction with the highest adjusted jurisdictional return on depreciation and payroll of the Covered Group
has been reduced to that of the specified jurisdiction with the second highest adjusted jurisdictional return
on depreciation on payroll, following the approach described in paragraph 6(a) (and described in the first
bullet point in paragraph 387 above).

392.  Paragraph 7 requires that the obligation to eliminate double taxation with respect to the Amount A
relief amount is allocated to those two specified jurisdictions (which are the specified jurisdiction with the
highest and second highest adjusted jurisdictional return on depreciation and payroll for the Covered
Group). The obligation to relieve double taxation with respect to the Amount A relief amount is allocated to
those two specified jurisdictions in proportion such that the adjusted jurisdictional return on depreciation
and payroll of those two specified jurisdictions is reduced so that the adjusted jurisdictional return on
depreciation and payroll of those specified jurisdictions remains equal.

393. These two specified jurisdictions are allocated the obligation to eliminate double taxation for a
portion of Amount A relief amount that is the lowest of:

e the amount that brings the adjusted jurisdictional return on depreciation and payroll of those two
specified jurisdictions equal to the adjusted jurisdictional return on depreciation and payroll of the
specified jurisdiction with the third highest adjusted jurisdictional return on depreciation and payroll;

o the Amount A relief amount of the Covered Group; and
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e the amount that reduces the adjusted jurisdictional return on depreciation and payroll of those two
specified jurisdictions to the higher of 1 500 per cent of the Return on Depreciation and Payroll for
the Covered Group or 40 per cent.

394.  This approach follows the same principles as those in paragraph 6.

Paragraph 8

395. Paragraph 8 applies where the portion of the Amount A relief amount allocated to the specified
jurisdictions with the highest and second highest adjusted jurisdictional return on depreciation and payroll
of the Covered Group have been reduced to that of the specified jurisdiction with the third highest adjusted
jurisdictional return on depreciation and payroll, following the approach described in paragraph 7(a) (and
described in the first bullet point in paragraph 392 above).

396. Paragraph 8 requires that the obligation to eliminate double taxation is then allocated to those
three specified jurisdictions (which are the specified jurisdiction with the highest, second highest and third
highest adjusted jurisdictional return on depreciation and payroll for the Covered Group). Paragraph 8
provides that this process continues iteratively to each additional specified jurisdiction in Tier 1, starting
with the specified jurisdiction with the next highest adjusted jurisdictional return on depreciation and payroll,
until:

o the Amount A relief amount has been fully allocated to specified jurisdictions in Tier 1; or

o the adjusted jurisdictional return on depreciation and payroll of the specified jurisdictions in Tier 1
is reduced to the higher of 1500 per cent of the Return on Depreciation and Payroll for the Covered
Group or 40 per cent.

397.  Where the first bullet point applies, the obligation to eliminate double taxation will have been fully
allocated and there is no need to consider the application of the other Tiers. Where the second bullet point
applies, Tier 2 shall apply.

Paragraph 9

398. Paragraph 9 provides that if the obligation to eliminate double taxation has not been fully satisfied
in Tier 1, then the specified jurisdictions in Tier 2 shall have an obligation to eliminate double taxation with
respect to the Amount A relief amount of the Covered Group for the Period.

399. Paragraph 9 provides that the obligation will be allocated to a specified jurisdiction in Tier 2 in
proportion to the ratio of the jurisdictional Tier 2 excess profit of that specified jurisdiction to the sum of the
Jurisdictional Tier 2 excess profit of all specified jurisdictions in Tier 2. This means that a specified
jurisdiction is allocated the obligation to eliminate double taxation in proportion to its share of the total
Amount A relief amount of the Covered Group that is within Tier 2. The term “jurisdictional Tier 2 excess
profit” is defined in paragraph 10.

400. Under paragraph 9, any Amount A relief amount remaining after allocation to the specified
jurisdictions in Tier 1 is allocated to each specified jurisdiction in Tier 2 in proportion to its fraction of the
total jurisdiction Tier 2 excess profit for all specified jurisdictions in Tier 2. The total amount allocated to
jurisdictions in Tier 2 is the lower of:

e The amount that ensures that the Amount A relief amount has been fully allocated to specified
jurisdictions in Tiers 1 and 2; or



96 |

e The amount that reduces the adjusted jurisdictional return on depreciation and payroll of the
specified jurisdictions in Tier 2 to the higher of 150 per cent of the Return on Depreciation and
Payroll of the Covered Group or 40 per cent.

401.  Where the first bullet point applies, the obligation to eliminate double taxation will have been fully
allocated and there is no need to consider the application of the other Tiers. Where the second bullet point
applies, Tier 3A shall apply.

Paragraph 10

402.  Paragraph 10 provides the definition of “jurisdictional Tier 2 excess profit” of a specified jurisdiction.
The definition is used to calculate the extent of the obligation to eliminate double taxation of a specified
jurisdiction in accordance with the Tier 2 threshold. It is a calculation of the profits arising in a specified
jurisdiction that fall within Tier 2 and therefore might be used to eliminate double taxation with respect to
the Amount A relief amount. The jurisdictional Tier 2 excess profit is the higher of zero, or the amount
calculated under subparagraphs (a) and (b).

403. Subparagraph (a) is the amount calculated by subtracting the higher of 150 per cent of the Return
on Depreciation and Payroll of the Covered Group and 40 per cent from the adjusted jurisdictional
depreciation and payroll of the specified jurisdiction.

404.  Once the amount in subparagraph (a) has been calculated, subparagraph (b) requires that amount
to be multiplied by the jurisdictional depreciation and payroll of that specified jurisdiction.

405. The calculation aligns with paragraph 5(b) in that a specified jurisdiction will not be obliged to
eliminate double taxation within Tier 2 with respect to the Amount A relief amount if the adjusted
jurisdictional return on depreciation and payroll of that specified jurisdiction is less than the greater of 150
per cent of the Return on Depreciation and Payroll of the Covered Group and 40 per cent.

Paragraph 11

406. Paragraph 11 provides that if the obligation to eliminate double taxation has not been fully satisfied
in Tiers 1 and 2, then the specified jurisdictions in Tier 3A shall have an obligation to eliminate double
taxation with respect to the Amount A relief amount of the Covered Group for the Period.

407. Paragraph 11 provides that the obligation will be allocated to a specified jurisdiction in Tier 3A in
proportion to the ratio of the jurisdictional Tier 3A excess profit of that specified jurisdiction to the sum of
the jurisdictional Tier 3A excess profit of all specified jurisdictions in Tier 3A. The term “jurisdictional Tier
3A excess profit” is defined in paragraph 12. The approach in Tier 3A is therefore identical to that taken in
Tier 2, but the jurisdictional adjusted return on depreciation and payroll threshold for a specified jurisdiction
to fall within Tier 3A is lower than for Tier 2.

408. Under paragraph 11, any Amount A relief amount remaining after allocation to the specified
jurisdictions in Tier 2 is allocated to each specified jurisdiction in Tier 3A in proportion to its fraction of the
total jurisdictional Tier 3A Amount A relief amount for all specified jurisdictions in Tier 3A. The total amount
allocated to Jurisdictions in Tier 3A is the lower of:

e The amount that ensures that the Amount A relief amount has been fully allocated to specified
jurisdictions in Tiers 1, 2, and 3A,; or
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e The amount that reduces the adjusted jurisdictional return on depreciation and payroll of the
specified jurisdictions in Tier 3A to the higher of the Elimination Threshold Return on Depreciation
and Payroll of the Covered Group and 40 per cent.

409. The Elimination Threshold Return on Depreciation and Payroll of the Covered Group is defined in
Article 2(n).

410.  Where the first bullet point applies, the obligation to eliminate double taxation will have been fully
allocated and there is no need to consider the application of the other Tiers. Where the second bullet point
applies, Tier 3B shall apply.

Paragraph 12

411.  Paragraph 12 provides the definition of “jurisdictional Tier 3A excess profit” of a specified
jurisdiction.

412.  The definition is used to calculate the extent of the obligation to eliminate double taxation of a
specified jurisdiction in accordance with the Tier 3A threshold. It is a calculation of the profits arising in a
specified jurisdiction that fall within Tier 3A and therefore might be used to eliminate double taxation with
respect to the Amount A relief amount. The jurisdictional Tier 3A excess profit is the higher of zero, or the
amount calculated under subparagraphs (a) and (b).

413.  Subparagraph (a) is the amount calculated by subtracting the higher of the Elimination Threshold
Return on Depreciation and Payroll of the Covered Group and 40 per cent from the adjusted jurisdictional
depreciation and payroll of the specified jurisdiction.

414.  Once the amount in subparagraph (a) has been calculated, subparagraph (b) requires that amount
to be multiplied by the jurisdictional depreciation and payroll of that specified jurisdiction.

415.  The calculation aligns with paragraph 5(c) in that a specified jurisdiction will not be obliged to
eliminate double taxation within Tier 3A with respect to the Amount A relief amount if the adjusted
jurisdictional return on depreciation and payroll of that specified jurisdiction is less than the greater of the
Elimination Threshold Return on Depreciation and Payroll of the Covered Group and 40 per cent.

Paragraph 13

416.  Paragraph 13 provides that if the obligation to eliminate double taxation has not been fully satisfied
in Tiers 1, 2 and 3A then the specified jurisdictions in Tier 3B shall have an obligation to eliminate double
taxation with respect to the Amount A relief amount of the Covered Group for the Period.

417.  Paragraph 13 provides that the obligation will be allocated to a specified jurisdiction in Tier 3B in
proportion to the ratio of the jurisdictional Tier 3B excess profit of that specified jurisdiction to the sum of
the jurisdictional Tier 3B excess profit of all specified jurisdictions in Tier 3B. The term “jurisdictional Tier
3B excess profit” is defined in paragraph 14. The approach in Tier 3B is therefore identical to that taken in
Tiers 2 and 3A, but the jurisdictional adjusted return on depreciation and payroll threshold for a specified
Jjurisdiction to fall within Tier 3B is lower than that for Tiers 3A because it does not include an absolute
threshold of 40 percent.

418.  Under paragraph 13, any Amount A relief amount remaining after allocation to the specified
jurisdictions in Tier 3A is allocated to each specified jurisdiction in Tier 3B in proportion to its fraction of the
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total jurisdictional Tier 3B Amount A relief amount for all specified jurisdictions in Tier 3B. The total amount
allocated to Jurisdictions in Tier 3B is the lower of:

e The amount that ensures that the Amount A relief amount has been fully allocated to specified
jurisdictions in in Tiers 1, 2, 3A, and 3B; or

e The amount that reduces the adjusted jurisdictional return on depreciation and payroll of the
specified jurisdictions in Tier 3B to the Elimination Threshold Return on Depreciation and Payroll
of the Covered Group.

419.  The Elimination Threshold Return on Depreciation and Payroll of the Covered Group is defined in
Article 2(n).

Paragraph 14

420. Paragraph 14 provides the definition of “jurisdictional Tier 3B excess profit” of a specified
jurisdiction.

421.  The definition is used to calculate the extent of the obligation to eliminate double taxation of a
specified jurisdiction in accordance with the Tier 3B threshold. It is a calculation of the profits arising in a
specified jurisdiction that fall within Tier 3B and therefore might be used to eliminate double taxation with
respect to the Amount A relief amount. The jurisdictional Tier 3B excess profit is the higher of zero, or the
amount calculated under subparagraphs (a) and (b).

422.  Subparagraph (a) is the amount calculated by subtracting the Elimination Threshold Return on
Depreciation and Payroll of the Covered Group from the adjusted jurisdictional depreciation and payroll of
the specified jurisdiction.

423.  Once the amount in subparagraph (a) has been calculated, subparagraph b) requires that amount
to be multiplied by the jurisdictional depreciation and payroll of that specified jurisdiction.

424.  The calculation aligns with paragraph 5(d) in that a specified jurisdiction will not be obliged to
eliminate double taxation within Tier 3B with respect to the Amount A relief amount if the adjusted
jurisdictional return on depreciation and payroll of that specified jurisdiction is equal to the Elimination
Threshold Return on Depreciation and Payroll of the Covered Group.

Box 15. Example - Allocation of the obligation to eliminate double taxation

Step 1. Determining Tier thresholds based on the Return on Depreciation and Payroll of the Covered
Group

For purposes of this example, consider that a Covered Group has an Adjusted Profit Before Tax of EUR
450 million. The sum of the accounting depreciation and accounting payroll is EUR 350 million.
Therefore, the Return on Depreciation and Payroll of the Covered Group is 129% (= 450 million / 350
million)®.

5 Please note that all figures in this example have been rounded. However, the precise numbers are the basis for the
following calculations. Thus, gaps in the equations between the precise numbers and the displayed rounded numbers
might occur.
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To fall in Tier 1, a specified jurisdiction must have an adjusted jurisdictional return on depreciation and
payroll greater than 1 500% of the Return on Depreciation and Payroll of the Covered Group, which is
1 929% (=1 500% X 450 million / 350 million). The adjusted jurisdictional return on depreciation and
payroll of the specified jurisdiction must also be greater than 40%.

To fall in Tier 2, a specified jurisdiction must have an adjusted jurisdictional return on depreciation and
payroll greater than 150% of the Return on Depreciation and Payroll of the Covered Group, which is
193% (=150% X 450 million / 350 million). The adjusted jurisdictional return on depreciation and payroll
of the specified jurisdiction must also be greater than 40%.

Step 2. Determining which Tier each Jurisdiction belongs to

Jurisdiction A Jurisdiction B Jurisdiction C
Elimination Profit (or Loss) EUR 200 million EUR 150 million EUR 15 million
Jurisdictional Depreciation and EUR 5 million EUR 7.5 million EUR 6 million
Payroll
Adjusted jurisdictional return on 4 000% 2 000% 250%
depreciation and payroll
Tier to which a Jurisdiction Tier 1 Tier 1 Tier 2

belongs
(4 000% > 1929%, 40%)  (2000% >1929%, 40%)  (250% < 1 929%

250% > 193%)

In Jurisdiction A, the Covered Group has an Adjusted Profit Before Tax of EUR 200 million and a
jurisdictional depreciation and payroll of EUR 5 million. The adjusted jurisdictional return on depreciation
and payroll in Jurisdiction A is therefore 4 000% (= 200 million / 5 million). This is in excess of 1 500%
of the Return on Depreciation and Payroll of the Covered Group (4 000% > 1 929%), and in excess of
40%. Jurisdiction A is therefore in Tier 1.

In Jurisdiction B, the Covered Group has an Adjusted Profit Before Tax of EUR 150 million and a
jurisdictional depreciation and payroll of EUR 7.5 million. The adjusted jurisdictional return on
depreciation and payroll in Jurisdiction B is therefore 2 000% (= 150 million / 7.5 million). This is in
excess of 1 500% of the Return on Depreciation and Payroll of the Covered Group (2 000% > 1 929%),
and in excess of 40%. Jurisdiction B is therefore in Tier 1.

In Jurisdiction C, the Covered Group has an Adjusted Profit Before Tax of EUR 15 million and a
jurisdictional depreciation and payroll of EUR 6 million. Its adjusted jurisdictional return on depreciation
and payroll in Jurisdiction C is therefore 250% (= 15 million / 6 million). This is not in excess of 1 500%
of the Return on Depreciation and Payroll of the Covered Group, although it is in excess of 40%.
Jurisdiction C is therefore not in Tier 1. However, the adjusted jurisdictional return on depreciation and
payroll in Jurisdiction C exceeds 150% of the Return on Depreciation and Payroll of the Covered Group
(250% > 193%). Jurisdiction C is therefore in Tier 2.
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Step 3. Allocating the obligation to eliminate double taxation in Tier 1

Assume that Jurisdictions A, B and C are the only specified jurisdictions with respect to the Covered
Group for the Period according to Article 10 and the Amount A relief amount of the Covered Group for
the Period is EUR 200 million. As Jurisdiction A has the highest adjusted return on depreciation and
payrollin Tier 1, it is allocated the obligation to eliminate double taxation with respect to a portion of the
Amount A relief amount first (see Article 11(6)). Jurisdiction A would be first allocated with the obligation
to relieve EUR 100 million, because this reduces its adjusted return on depreciation and payroll to 2
000%, which is equal to the adjusted return on depreciation and payroll of Jurisdiction B, which is also
in Tier 1. This is the lowest of the amounts described in Article 11(6) as the Amount A relief amount is
EUR 200 million and the adjusted return on depreciation and payroll of Jurisdiction A is still in excess
of 1 500% of the Return on Depreciation and Payroll for the Covered Group.

Thus, both Jurisdiction A and Jurisdiction B are allocated the obligation to eliminate double taxation
with respect to a portion of the Amount A relief amount of the Covered Group in Tier 1. This means that
Jurisdiction A will be allocated a further EUR 3.6 million (reducing its adjusted return on depreciation
and payroll to 1 929%. Jurisdiction B will be allocated EUR 5.4 million (reducing its adjusted return on
depreciation and payroll to 1 929%).

The result is that Jurisdiction A is allocated the obligation to eliminate double taxation with respect to a
total of EUR 103.6 million and Jurisdiction B EUR 5.4 million. As the total amount for which the obligation
to eliminate double taxation with respect to the Amount A relief amount of the Covered Group in Tier 1
(i.e., EUR 109 million) is less than the Amount A relief amount (i.e., EUR 200 million), Tier 2 applies to
allocate the remaining obligation to eliminate double taxation of EUR 91 million.

Jurisdiction A Jurisdiction B Jurisdiction C

Amount A relief amount in Tier 1 allocated to the jurisdiction with  EUR 100 million - -
the highest Jurisdictional Return on Depreciation and Payroll

Amount A relief amount in Tier 1 allocated to the jurisdiction with  EUR 3.6 million EUR 5.4 million -
the second highest Jurisdictional Return on Depreciation and

Payroll

Total Amount A relief amount in Tier 1 EUR 103.6 million ~ EUR 5.4 million -

Step 4. Allocating the obligation to eliminate double taxation in Tier 2

The obligations to eliminate double taxation with respect to a portion of the Amount A relief amount in
Tier 2 is described in Article 11(9). The jurisdictional Tier 2 excess profit of Jurisdiction A is EUR 86.8
million®. The jurisdictional Tier 2 excess profit of Jurisdiction B is EUR 130.2 million”. The jurisdictional
Tier 2 excess profit of Jurisdiction C is EUR 3.4 million®. 150% of the Return on Depreciation and Payroll
of the Covered Group (i.e., 193%) is higher than 40% in each case and this is the figure deducted from
the adjusted jurisdictional return on depreciation and payroll of each Jurisdiction.
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Jurisdiction A Jurisdiction B Jurisdiction C Total

Jurisdictional Tier 2 excess profit EUR 86.8 million ~ EUR 130.2 million  EUR 3.4 million EUR 220.4 million

Proportionate ratio of the jurisdictional ~ 39% 59% 2% 100%
Tier 2 excess profit

Amount A relief amount allocated to EUR 35.8 million ~ EUR 53.8 million ~ EUR 1.4 million EUR 91 million
each Jurisdiction in Tier 2

The sum of jurisdictional Tier 2 excess profit of all specified jurisdictions in Tier 2 is therefore EUR 220.4
million. The ratio of Jurisdiction A’s share is 39% (= 86.8/220.4), Jurisdiction B 59% (=130.2/220.4) and
Jurisdiction C 2% (=3.4/220.4).

The Amount A relief amount remaining after Tier 1 is EUR 91 million (i.e., total Amount A relief amount
EUR 200 million minus the amount already relieved in Tier 1, which is EUR 109 million). As this is less
than the sum of jurisdictional Tier 2 excess profit (i.e., EUR 220.4 million), the Amount A relief amount
will be allocated to each specified jurisdiction in proportion to the ratios calculated above.

Jurisdiction A = EUR 35.8 million (= 39% x EUR 91 million)

Jurisdiction B = EUR 53.8 million (= 59% x EUR 91 million)

Jurisdiction C = EUR 1.4 million (= 2% x EUR 91 million)

The adjusted jurisdictional return on depreciation and payroll of Jurisdictions A, B and C remains above
150% of the Return on Depreciation and Payroll of the Covered Group. As such the obligation to
eliminate double taxation with respect to a portion of the Amount A relief amount is determined in
accordance with Article 11(9)(a).

The total relief provided by each relieving jurisdiction is therefore as follows:

Jurisdiction A: EUR 103.6 million + EUR 35.8 million = EUR 139.4 million

Jurisdiction B: EUR 5.4 million + EUR 53.8 million = EUR 59.2 million

Jurisdiction C: EUR 1.4 million

6 EUR 86.8 million = (1 929% - 193%) X EUR 5 million
" EUR 130.2 million = (1 929% - 193%) X EUR 7.5 million
8 EUR 3.4 million = (250% - 193%) X EUR 6 million
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Jurisdiction A Jurisdiction B Jurisdiction C Total

Amount A relief amountin Tier1 EUR 103.6 million ~ EUR 5.4 million - EUR 109 million

Amount A relief amount in Tier2 EUR 35.8 million EUR 53.8 million EUR 1.4 million EUR 91 million

Total EUR 139.4 million  EUR 59.2 million EUR 1.4 million EUR 200 million

Paragraph 15

425.  Paragraph 15 provides that, notwithstanding paragraph 2(a), with respect to any Jurisdiction that
was a non-participating Jurisdiction (i.e., a Jurisdiction that is not a Party to the Convention) in the
immediately preceding Period, the Amount A relief amount allocated to that Jurisdiction only will be
calculated in the current Period as if the prior unallocated Amount A relief was not included in the Amount
A relief amount determined from the Covered Group perspective. In this way, when a new participating
Jurisdiction is added as a party to the Convention, its allocation of Amount A relief amounts will be
determined as though the entire Amount A relief system had been determined in the Period without prior
unallocated Amount A relief. This provision applies independently of any domestic law provisions that might
reduce the amount of actual double taxation relief recognised for the purpose of determining a domestic
tax liability to be less than the allocated Amount A relief amount (refer to Article 13(4)); likewise, any such
domestic laws that reduce the amount of actual double taxation relief provided will not affect the calculation
of the Amount A relief amount (including the prior unallocated Amount A relief) under Article 11.

426. Forinstance, suppose that Jurisdiction A was a non-participating Jurisdiction in Year 1, and joined
the Convention in Year 2. It qualified for being a relieving jurisdiction under Article 11(1) in Year 2. The
prior unallocated Amount A relief for the Covered Group attributable in Year 2 was EUR 20 million
(determined as described in paragraph 364), and the Amount A relief amount for Year 2 is EUR 100 million
(including the prior unallocated Amount A relief of EUR 20 million). As a result of paragraph 15, for the
purpose of determining the Amount A relief Amount allocated to Jurisdiction A only, the Amount A relief
amount for the purpose of applying the waterfall used to determine its Amount A relief amount (if any)
would be EUR 80 million and this amount would be used as the basis for performing the full Amount A
relief allocation calculations under Article 11(6) through (14) with respect to Jurisdiction A. In relation to all
other specified Jurisdictions that were participating Jurisdictions in Year 1, for the purpose of determining
the Amount A relief amount allocated to those Jurisdictions, the Amount A relief amount taken into account
would be EUR 100 million and this amount would be used as the basis for performing the full Amount A
relief allocation calculations under Article 11(6) through (14) with respect to those Jurisdictions. Under this
approach, the sum of the Amount A relief amounts allocated to each Jurisdiction would be less than the
Amount A relief amount determined at a Covered Group level under paragraph 11(2)(a).

427.  Article 11(15) will not affect the Amount A relief amount allocated to any other Jurisdiction. In the
event that the Amount A relief amount is reduced for a previously non-participating Jurisdiction by virtue of
this Paragraph, the Amount A relief amount of all other relieving jurisdictions remains unchanged. For
example, if the total Amount A relief amount of the Group is 1000 (including 100 of prior unallocated
Amount A relief) and the resulting Amount A relief amount allocating to Jurisdiction A and B would be 500
each in the absence of this provision, if Jurisdiction A only was a non-participating Jurisdiction in the
previous Period, its Amount A relief amount would be reduced by this Paragraph 15 and Jurisdiction B
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would remain unaffected. The amount by which Jurisdiction A has its Amount A relief amount reduced
under this provision will not be taken into account in subsequent periods (as it would not result in additional
prior unallocated Amount A relief according to paragraph 365), and this reduced relief amount will
essentially be unrelieved.

Article 12 — Provision of relief for Amount A taxation to relief entities

428.  Article 12 obliges Parties to provide relief for Amount A taxation. The Article stipulates that a Party
that is a relieving jurisdiction with respect to a portion of the Amount A relief amount of a Covered Group
under Article 11 must provide relief from double taxation to each relief entity identified under Article 13.

Paragraph 1

429.  Paragraph 1 outlines the methods by which Parties are required to provide double taxation relief
for amounts taxed in accordance with the Convention. The authorised methods are as follows:

e direct payment;

o refundable tax credit;

e non-refundable tax credit; or
e deduction.

430. Paragraph 1 is not intended to specify the amount of double taxation relief available to a relief
entity, but rather create an obligation on a Party to provide relief to relief entities for tax paid by a
Designated Payment Entity in accordance with Article 4 using one of these four agreed methods.
Paragraph 2 authorises a Party to determine the amount of relief provided to a relief entity under any of
the authorised methods provided in this paragraph subject to the conditions specified by:

e Paragraphs 3 and 4, which are intended to place certain obligations on Parties in how double
taxation relief is provided; and

e Article 13(7), which requires double taxation relief to be contingent on relief entities providing
compensation payments to the Designated Payment Entity.

431.  Under each authorised method in paragraph 1, a Party identified by Article 11 shall provide relief
in respect of tax paid by the Designated Payment Entity with respect to the share of the Amount A relief
amount allocated to the relief entity under Article 13, or in the case of a deduction, in respect of the share
of the Amount A relief amount that is allocated to the relief entity.

432.  This reflects that relief entities are entitled to relief based on the taxation legally borne by the
Designated Payment Entity of the Covered Group in accordance with Article 4. As noted in Article 4, the
adoption of a single taxpayer model has been implemented to reduce the administrative compliance
burden for Covered Groups and tax administrations. Notwithstanding this, the interaction of Articles 4 and
12, and the compensation payment provisions in Article 13(6) through (11) is intended to ensure that the
relief entities identified in accordance with Article 13 compensate the Designated Payment Entity for the
tax liabilities related to Amount A Profit in an amount that is equal to the Amount A compensation payment
limit. It is thus consistent that relief from double taxation is provided to those entities that bear the economic
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burden of taxation under the Convention. However, relief will still similarly be provided in circumstances
where, if permitted by a Party, a lower compensation amount that is in accordance with the relief entity’s
obligations specified in a Covered Group’s Amount A funding agreement, is made (refer to Article 13(11)).

433.  The three first authorised methods (direct payment, refundable tax credit and non-refundable tax
credit) are defined by reference to the “relevant portion of the tax paid by the Designated Payment Entity”.
The term “relevant portion of the tax paid by the Designated Payment Entity” is defined by paragraph 7(a)
as the product of two components.

434.  The first component is the “aggregate tax paid by the Designated Payment Entity in accordance
with Article 4 that is attributable to the Amount A relief amount of the Covered Group allocated to relieving
jurisdictions that are Parties”. The restriction to tax paid that is “attributable to the Amount A relief amount
of the Covered Group allocated to relieving jurisdictions that are Parties” is intended to delineate the part
of the tax paid by the Designated Payment Entity that is not eligible for relief, in two different situations
outlined below:

e First, when after the transition period of two years (as defined by Article 4(3)), a relieving jurisdiction
is not a Party and has no agreement for the avoidance of double taxation with a market jurisdiction,
the amount of Amount A Profit that the market jurisdiction is allowed to tax is not reduced. However,
relieving jurisdictions that are Parties to the Convention are not required to bear any burden in
relation to such tax. As such tax is attributable to a portion of the Amount A relief amount allocated
to a relieving jurisdiction that is not a Party, it should be disregarded from the tax paid by the
Designated Payment Entity, for which a relief entity is eligible to relief from double taxation.

e Second, when in a given Period, under Article 11, a portion of the Amount A relief amount has not
been allocated to relieving jurisdictions, a corresponding proportion of the tax paid by the
Designated Payment Entity will not be eligible for relief in relation to that Period. However, in the
following Period, this prior unallocated Amount A relief will be included in the Amount A relief
amount of that Period as per Article 11(2)(a); hence, the tax paid by the Designated Payment Entity
in the previous Period corresponding to the prior unallocated Amount A relief should be included
in the tax paid that is eligible for relief in the following Period.

435. The second component is the ratio of the Amount A relief amount allocated to the relief entity under
Article 13(1) through (5) to the Amount A relief amount of the Covered Group allocated to all relieving
jurisdictions that are Parties. This ensures that all the tax paid by the Designated Payment Entity, subject
to the above-described qualifications, is apportioned between all the relief entities in the relieving
jurisdictions that are Parties to the Convention, on the same basis as if the relief entities in the relieving
jurisdiction were directly liable for the tax.

436. It must be noted that, in circumstances where a market jurisdiction is not a Party to the Convention,
no tax can be levied under Article 4. Therefore, although the Amount A Profit and Amount A relief amount
are defined irrespective of the participation of Jurisdictions to the Convention, the relieving jurisdictions will
not bear any relief burden in relation to Amount A Profit allocated to non-Parties.

437.  The fourth authorised method (the deduction) is defined as the deduction of the adjusted Amount
A relief amount allocated to the relief entity from the income used to calculate the tax liability of the relief
entity in the Party for the fiscal year. The “adjusted Amount A relief amount allocated to the relief entity” is
defined in paragraph 7. As the Amount A relief amount is determined in Article 11(2) by taking into account
all Jurisdictions, irrespective of their participation to the Convention, an obligation to provide relief based
on the equivalent of the entire share of the Amount A relief amount allocated to a relief entity may lead to
an excessive obligation in cases where Article 5 allocated Amount A Profit to a Jurisdiction that is not a
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Party to the Convention and therefore not subject to tax. This is why the “adjusted Amount A relief amount
allocated to the relief entity” is reduced in proportion to the share of Amount A Profit that is not subject to
tax under Article 4 because it is allocated to non-Party market jurisdictions under Article 5.

438.  Specific adjustments to the above described components apply in circumstances covered by
paragraph 8, i.e. where the relief entity is in a Jurisdiction described in Article 11(15).

Box 16. Examples - Articles 11(5) and 12(1)

Example 1 - Non-participating relieving jurisdiction

ABC Group is a Covered Group for Amount A purposes. The UPE of the Group, ABC plc, is resident
for tax purposes in Jurisdiction A, a Jurisdiction which has ratified the MLC. ABC plc has a Period of 1
January to 31 December for Amount A purposes. ABC plc is the Designated Payment Entity and
coordinating entity for the Group.

ABC Group’s sole market jurisdiction for Amount A purposes is Jurisdiction B. ABC Group’s relieving
jurisdictions are Jurisdiction C, Jurisdiction D, Jurisdiction E. ABC plc owns and controls the following
entities:

e Entity C in Jurisdiction C;
e Entity D in Jurisdiction D; and
e Entity E in Jurisdiction E.

Transition period (FY25)

ABC Group is in scope of the Amount A rules for the first time for the Period 1 January 2025 to 31
December 2025 (FY25). For FY25, Jurisdiction B, Jurisdiction C and Jurisdiction D have ratified the
MLC. However, Jurisdiction E, which has been identified as a relieving jurisdiction for FY25 has not
ratified the MLC. Jurisdiction B and Jurisdiction E do not have an agreement for the avoidance of double
taxation with respect to taxes on income with each other.

For FY25, ABC Group has Amount A Profit of 1000, all of which is attributable to Jurisdiction B. Amount
A Profit is subject to tax at the rate of 25% in Jurisdiction B.

For FY25, Jurisdiction C, Jurisdiction D, and Jurisdiction E have Amount A relief amounts of 600, 200,
and 200 respectively. In the transition period, as provided for under Article 4(3), the Amount A Profit
which Jurisdiction B is allowed to tax is adjusted to reflect the fact that a portion of the Amount A relief
amount is borne by a non-participating jurisdiction (Jurisdiction E).

The amount of Amount A Profit taxable in Jurisdiction B is reduced by: 1000 * (200/1000) = 200.
Therefore, the Amount A Profit subject to tax in Jurisdiction B is (1000 — 200 = 800). ABC plc pays tax
of (800 * 25% = 200) in Jurisdiction B on this Amount A Profit.

For the purpose of determining their relieving obligations for FY25, Jurisdiction C and Jurisdiction D
need to determine the relevant portion of the Amount A relief amount of a Covered Group under Article
11 with respect to which they should provide relief from double taxation to each relief entity identified
under Article 13. Given Entity C and Entity D are the only Group Entities within the respective
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Jurisdictions, those entities are identified as relief entities under the domestic laws of Jurisdiction C and
Jurisdiction D.

Jurisdiction C provides relief to Entity C through a mechanism provided for in Article 12(1)(a) through
(c), with respect to the tax paid by the DPE in relation to Entity C’s portion of the Amount A relief amount.
The portion of the Amount A relief amount attributable to Entity C is calculated as 600 / 800 (800 being
the 1000 Amount A relief amount of the Covered Group less the 200 Amount A relief amount attributable
to Jurisdiction E, a non-Party to the Convention), being 75%. Therefore, the relief obligation for
Jurisdiction C applicable to Entity C is in respect of 150 of tax paid by the DPE (200 * 75% = 150). The
relief to be provided in relation to this 150 of tax is determined under the domestic law of Jurisdiction C
(per Article 12(2)) and subject to the guardrails provided in Article 12(3) through (5).

Jurisdiction D also provides relief through a mechanism provided for in Article 12(1)(a) through (c). It
will apply the same adjustment in determining its relieving obligation in relation to Entity D. Therefore,
the relief obligation for Jurisdiction D applicable to Entity D is in respect of 50 of tax paid by the DPE
(200 * 25% = 50). The relief to be provided in relation to this 50 of tax is determined under the domestic
law of Jurisdiction D (per Article 12(2)) and subject to the guardrails provided in Article 12(3) through

(5).

If Jurisdiction D provides relief via the mechanism in Article 12(1)(d) (a deduction), the obligation to
provide relief should be in respect of the adjusted Amount A relief amount allocated to the relief entity
of 200. This being 200 x (1000/1000). This reflects that no adjustment is required as there is no Amount
A Profit allocated under Article 5 to a Jurisdiction that is not a Party. The relief to be provided in relation
to the adjusted Amount A relief amount allocated to the relief entity is determined under the domestic
law of Jurisdiction D and subject to the guardrails provided in Article 12(3) through (5).

Post transition period

After the expiration of the transition period provided under Article 4(3), ABC Group will need to consider
whether adjustments will need to be made.

By the end of FY27, Jurisdiction E has not ratified the MLC. Assume for FY27 that ABC Group has the
same market jurisdiction, relieving jurisdictions, relief entities and allocations of Amount A Profit and
Amount A relief amount as per FY25.

In this scenario, the Amount A Profit subject to tax in Jurisdiction B will not be adjusted to reflect the
fact that a portion of the Amount A relief amount is borne by a non-participating jurisdiction (Jurisdiction
E) as there is no agreement for the avoidance of double taxation with respect to taxes on income
between Jurisdiction B and Jurisdiction E.

The Amount A Profit subject to tax in Jurisdiction B is 1000 and ABC plc pays tax of (1000 * 25% =
250).

Jurisdiction C provides relief through a mechanism provided for in Article 12(1)(a) through (c) to Entity
C with respect to the tax paid by the DPE in relation to Entity C’s portion of the Amount A relief amount.
The portion of the Amount A relief amount attributable to Entity C is calculated as 600 / 800 (800 being
the 1000 Amount A relief amount of the Covered Group less the 200 attributable to Jurisdiction E, a
non-Party), being 75%. However, given Amount A Profit for which relief is attributable to a non-
participating jurisdiction has been subject to tax, this tax should be excluded from the “tax paid by the
Designated Payment Entity” component of the relieving obligation as it is not attributable to the Amount
A relief amount allocated to a Party to the Convention. Therefore, the relief obligation for Jurisdiction C
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applicable to Entity C is still in respect of 150 of tax paid by the DPE ([250*800/1000] * 75% = 150), as
during the transition period. The relief to be provided in relation to this 150 of tax is determined under
the domestic law of Jurisdiction C (per Article 12(2)) and subject to the guardrails provided in Article
12(3) through (5).

In the case of Jurisdiction D, which provides relief through a mechanism provided for in Article 12(1)(a)
through (c), the same adjusted tax paid figure is used, and the relief to be provided to Entity D is in
relation to the 50 of tax paid by the DPE ([250*800/1000] * (200/800) = 50). Similarly, if Jurisdiction D
provides relief via a deduction, the obligation to provide relief should be in respect of the adjusted
Amount A relief amount allocated to the relief entity of 200. The actual relief to be provided in either
circumstance is determined under the domestic law of Jurisdiction D.

Example 2 - Multiple market jurisdictions

ABC Group is a Covered Group for Amount A purposes. The UPE of the Group, ABC plc, is resident
for tax purposes in Jurisdiction A, a Jurisdiction which has ratified the MLC. ABC plc has a Period of 1
January to 31 December for Amount A purposes. ABC plc is the Designated Payment Entity and
coordinating entity for the Group.

ABC Group’s has two market jurisdictions for Amount A purposes, Jurisdiction B and Jurisdiction F.
ABC Group’s relieving jurisdictions are Jurisdiction C, Jurisdiction D, Jurisdiction E. ABC plc directly
owns 100% of the shares and voting rights in the following entities:

e Entity C in Jurisdiction C;
e Entity D in Jurisdiction D; and
e Entity E in Jurisdiction E.

Transition period (FY25)

ABC Group is in scope of the Amount A rules for the first time for the Period 1 January 2025 to 31
December 2025 (FY25). For FY25, Jurisdiction B, Jurisdiction C and Jurisdiction D have ratified the
MLC. However, Jurisdiction E and Jurisdiction F have not ratified the MLC. Jurisdiction B and
Jurisdiction E do not have an agreement for the avoidance of double taxation with respect to taxes on
income with each other.

For FY25, ABC plc has Amount A Profit 2000, of which 1000 is attributable to Jurisdiction B and
Jurisdiction F respectively. Amount A Profit is subject to tax at the rate of 25% in Jurisdiction B.
Jurisdiction F is not a Party to the MLC, therefore it cannot tax Amount A Profit.

For FY25, Jurisdiction C, Jurisdiction D, and Jurisdiction E have Amount A relief amounts of 1200, 400,
and 400 respectively. In the transition period, as provided for under Article 4(3), the Amount A Profit
that Jurisdiction B is allowed to tax is adjusted to reflect the fact that a portion of the Amount A relief
amount is borne by a non-participating jurisdiction (Jurisdiction E).

The amount of Amount A Profit taxable in Jurisdiction B is reduced by: 1000 * (400/2000) = 200.
Therefore the Amount A Profit subject to tax in Jurisdiction B is (1000 — 200 = 800). ABC plc pays tax
of (800 * 25% = 200) in Jurisdiction B on this Amount A Profit. No Amount A Profit is subject to tax in
Jurisdiction F.
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For the purpose of determining their relieving obligations for FY25, Jurisdiction C and Jurisdiction D
need to determine the relevant portion of the Amount A relief amount of a Covered Group under Article
11 with respect to which it shall provide relief from double taxation to each relief entity identified under
Article 13. Given Entity C and Entity D are the only Group Entities within the respective Jurisdictions,
those entities are identified as relief entities under the domestic laws of Jurisdiction C and Jurisdiction
D.

Jurisdiction C provides relief to Entity C with respect to the tax paid by the DPE in relation to its share
of the Amount A relief amount. The portion of the Amount A relief amount attributable to Entity C is
calculated as 1200/ 1600 (1600 being the 2000 Amount A relief amount of the Covered Group less the
400 Amount A relief amount attributable to Jurisdiction E), being 75%. Therefore, the relief obligation
for Jurisdiction C applicable to Entity C is in respect of 150 of tax paid by the DPE (200 * 75% = 150).
The relief to be provided in relation to this 150 of tax is determined under the domestic law of Jurisdiction
C (per Article 12(2)) and subject to the guardrails provided in Article 12(3) through (5).

Similarly, for Jurisdiction D, it will apply the same adjustment in determining its relieving obligation in
relation to Entity D. The portion of the Amount A relief amount attributable to Entity D is calculated as
400/1600, being 25%. Therefore, the relief obligation for Jurisdiction D applicable to Entity D is in
respect of 50 of tax paid by the DPE (200 * 25% = 50). The relief to be provided in relation to this 50 of
tax is determined under the domestic law of Jurisdiction D (per Article 12(2)) and subject to the
guardrails provided in Article 12(3) through (5).

If Jurisdiction D provides relief via the mechanism in Article 12(1)(d) (a deduction), the obligation to
provide relief should be in respect of the adjusted Amount A relief amount allocated to the relief entity
of 200. This being 400 x ([2000-1000]/2000]. This reflects that an adjustment is required as there is
Amount A Profit allocated under Article 5 to a Jurisdiction that is not a Party. The relief to be provided
in relation to this is determined under the domestic law of Jurisdiction D and subject to the guardrails
provided in Article 12(3) through (5).

Post transition period

After the expiration of the transition period provided under Article 4(3), ABC Group will need to consider
whether adjustments will need to be made.

By the end of FY27, Jurisdiction E and Jurisdiction F have not ratified the MLC. Assume for FY27 that
ABC Group has the same market jurisdiction, relieving jurisdictions, relief entities and allocations of
Amount A Profit and Amount A relief amount as per FY25.

In this scenario, the Amount A Profit subject to tax in Jurisdiction B will not be adjusted to reflect the
fact that a portion of the Amount A relief amount is borne by a non-participating jurisdiction (Jurisdiction
E) as there is no agreement for the avoidance of double taxation with respect to taxes on income
between Jurisdiction B and Jurisdiction E.

The Amount A Profit subject to tax in Jurisdiction B is 1000 and ABC plc pays tax of (1000 * 25% =
250). No Amount A Profit is subject to tax in Jurisdiction F.

Jurisdiction C provides relief to Entity C with respect to the tax paid by the DPE in relation to its share
of the Amount A relief amount. The portion of the Amount A relief amount attributable to Entity C is
calculated as 1200 / 1600 (being the 2000 Amount A relief amount of the Covered Group less the 400
attributable to Jurisdiction E), being 75%. However, given Amount A Profit for which relief is attributable
to a non-participating jurisdiction has been subject to tax, this tax should be excluded from the “tax paid
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by the Designated Payment Entity” component of the relieving obligation. Therefore, the relief obligation
for Jurisdiction C applicable to Entity C is still in respect of 150 of tax paid by the DPE ([250*1600/2000]
* 75% = 150). The relief to be provided in relation to this 150 of tax is determined under the domestic
law of Jurisdiction C (per Article 12(2)) and subject to the guardrails provided in Article 12(3) through

(5).

In the case of Jurisdiction D, the same adjusted tax paid figure is used, and the relief to be provided to
Entity D is in relation to the 50 of tax paid by the DPE ([250*1600/2000] * (400/1600) = 50). Similarly,
the relief to be provided in relation to this amount of tax is determined under the domestic law of
Jurisdiction D.

If Jurisdiction D provides relief via the mechanism in Article 12(1)(d) (a deduction), the obligation to
provide relief should be in respect of the adjusted Amount A relief amount allocated to the relief entity
of 200. This being 400 x ([2000-1000]/2000]. This reflects that an adjustment is required as there is
Amount A Profit allocated under Article 5 to a Jurisdiction that is not a Party. The relief to be provided
in relation to this is determined under the domestic law of Jurisdiction D and subject to the guardrails
provided in Article 12(3) through (5).

Example 3 - Prior unallocated Amount A relief

In Year 1, a Covered Group has an aggregate Amount A relief amount of 2000 and the tax paid by the
Designated Payment Entity to Parties under Article 4 is 250. Under Article 11, there is unallocated
Amount A relief for the Covered Group of 200. In Year 2, the Covered Group has Amount A Profit of
2000 and tax paid by the Designated Payment Entity in Year 2 is also 250.

To the extent that relief is provided through a mechanism provided for in Article 12(1)(a) through (c),
where a relief entity is not subject to Article 11(15):

e As 200 of the Amount A Profit is not allocated to any relieving jurisdiction in the Period for Year
1, “the tax paid by the Designated Payment Entity” with respect to the Amount A relief amount
for Year 1 is reduced to 225 ([1-(200/2000)] x 250).

e In Year 2, the 200 of prior unallocated Amount A relief from Year 1 is added to the Amount A
Profit for Year 2 to form part of the Amount A relief amount calculated by reference to Year 2.
Therefore, the amount of the reduction in the “tax paid by the Designated Payment Entity”
component applied in Year 1 will be added to the “tax paid by Designated Entity” component in
Year 2, increasing the amount to 275.

To the extent that relief is provided through under Article 12(1)(d), no adjustment is required as this
occurs as a matter of course through the calculation of the adjusted Amount A relief amount allocated
to the relief entity.

Where a relief entity is subject to Article 11(15) for the Period

In circumstances where a relief entity is subject to Article 11(15), where relief is provided through a
mechanism provided for in Article 12(1)(a) through (c), due to Article 12(8) the “tax paid by the
Designated Payment Entity” component should not include any tax paid in relation to prior unallocated
Amount A relief, as the Amount A relief amount of such Jurisdictions excludes any amount of prior
unallocated Amount A relief. Therefore, only the tax paid by the Designated Payment entity on Amount
A Profit of Year 2 is relevant. As the tax paid component for Year 2 only includes tax in relation to Year
2 Amount A Profit, to determine the relief entity’s portion of this tax, the denominator in the ratio in
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Article 12(7)(a)(ii) is reduced by the sum of any prior unallocated Amount A relief that forms part of the
Amount A relief amount allocated to relieving jurisdictions that are Parties to the Convention.

Where relief is provided through a mechanism provided for in Article 12(1)(d), Article 12(8) provides an
adjustment to the numerator and denominator of the ratio outlined in Article 12(7)(b). Both amounts
should exclude any amount attributable to prior unallocated Amount A relief. Given the Amount A relief
amount allocated to the relief entity should not include any amount attributable to prior unallocated
Amount A relief (Article 12(7)(b)(i)), adjusting the ratio ensures that the relieving jurisdiction is not
required to provide relief in relation to Amount A Profit subject to tax in a previous Year.

Paragraph 2

439. Paragraph 2 provides that a Party’s obligation to provide relief in paragraph 1 is implemented
under the conditions defined by its domestic law. Therefore, a Party may determine the requirements for
eligibility for relief and the amount of relief provided under the methods described in paragraph 1 based on
its domestic policy choices, subject to the guardrails provided in paragraphs 3 and 4. The requirements of
paragraph 2 do not create an obligation on a Party to apply its current domestic law conditions in relation
to double taxation relief consistently to double taxation relief under the Convention. That is, Parties are
free to have specific domestic law provisions in relation to double taxation relief for the tax paid on the
share of the Amount A relief amount in accordance with the Convention and those domestic law provisions
may deviate from other provisions in domestic law that apply regarding double taxation relief of foreign
taxes.

440. Paragraph 2 also makes the necessary connection between the tax paid by the Designated
Payment Entity and the tax paid on the share of the Amount A relief amount that is allocated to the relief
entity for which it is entitled to double taxation relief. This connection requires that in the domestic law of
the Party, a relief entity is to be treated as if it paid part of the relevant tax paid by the Designated Payment
Entity under Article 4.

441.  Regarding eligibility for double taxation relief, this may include when a relief entity becomes entitled
to access relief. For example, a Party may choose to give relief when foreign tax is accrued or alternatively
only after payment of foreign tax. Further, a Party may require proof of payment or specific information be
provided by a relief entity in order to process a valid claim of relief as part of its domestic processes.

442.  The domestic law of a Party may determine how to calculate and / or limit the amount of relief
provided or put in place specific requirements in relation to the utilisation of the relief attribute established
in accordance with paragraph 1. This may include, but is not limited to:

e providing the amount of relief available based on the domestic tax rate of the Party. For example,
relief may not exceed the domestic tax payable on the Amount A relief amount that has been
subject to tax under Article 4 (recognising that part of the Amount A relief amount may not be
subject to tax as the relevant Jurisdiction for which the Amount A Profit is allocated under Article 5
may not be a Party to the Convention or due to a reduction in Amount A Profit subject to tax under
Article 4(2)) multiplied by the corporate tax rate of the Party. However, where the Amount A relief
amount, or equivalent income or profit, is subject to an alternative income tax regime (for example,
Tonnage Tax), relief may be limited on the basis of the tax applicable to such income or profit;
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e providing the amount of relief based on a blended domestic tax rate or at different tax rates, where
the income of a relief entity is subject to multiple tax rates or taxed under an alternative income tax
regime. For example, the effective corporate tax rate where part or all of the relief entity’s income
is subject to concessional taxation in the Party, such as income derived from a concessionally
taxed patent box or innovation box regime;

e limiting the amount of relief by reference to the proportion of the Amount A relief amount that has
been subject to tax in a Party by virtue of Article 4 over the Elimination Profit (or Loss); or

e putting in place specific requirements for the utilisation of tax credits and carry-forward credits in
relation to relief provided.

443. However, in determining the amount of relief provided under paragraph 1 and the conditions to
utilise such relief, Parties will need to ensure their domestic laws do not infringe on the guardrails provided
in paragraphs 3 and 4.

Paragraphs 3 and 4

444. Paragraphs 3 and 4 contain the guardrails applied to a Party, in relation to the provision of relief.
These guardrails are primarily concerned with ensuring that Parties take into account potential temporary
differences between the Elimination Profit (or Loss) and the domestic tax base in determining the amount
of any relief attribute provided in accordance with paragraph 1. These guardrails may also limit the effect
of the provision of double taxation relief for Amount A in a fiscal year that does not align with the Period of
the Covered Group. However, these guardrails are not intended to limit the domestic policy decisions of
Parties in relation to the provision of relief under the Convention, other than as expressly stated.

445.  Under paragraph 3, where a Party provides relief in accordance with paragraph 1(a) or (b) in
determining the amount of payment or refundable tax credit provided under its domestic law, a Party shall
not be allowed to directly limit the amount of relief by direct reference to the domestic tax actually paid by
the relief entity to a Party in a fiscal year. In the case of paragraph 1(b), this means a Jurisdiction cannot
effectively cap the amount of the credit at the domestic tax payable by the relief entity before the credit is
provided. To allow for such for such capping would not allow for any temporary differences to be taken into
account.

446. Under paragraph 4, where a Party provides relief through either a non-refundable tax credit
(paragraph 1(c)) or a deduction (paragraph 1(d)), the Party will be required to allow a relief entity to carry-
forward any unutilised amount of the non-refundable tax credit or deduction for a minimum of three fiscal
years, and the calculation of the non-refundable tax credit or deduction cannot be limited to ensure there
is never an amount to which carry-forward could apply.

447.  Under paragraph 4(a), a Party implementing a method described in paragraph 1(c) or (d) in its
domestic law must ensure the calculation of the amount of non-refundable credit or deduction allows for
the prospect of an excess amount to be generated in circumstances where there is insufficient tax paid by
a relief entity in the fiscal period. This requirement is similar to the guardrail in paragraph 3, that a Party
cannot limit relief directly by the tax payable by the relief entity in the fiscal year. This exclusion is required
as without it, the carry-forward requirement in paragraph 4(b) could be effectively nullified if the relief
entitlement were limited to the income tax actually paid in the fiscal period in which relief was given. If this
was the case, there would be no relief amount available to be carried-forward and Parties would not be
required to take into account temporary differences between the Elimination Profit (or Loss) and the
domestic tax base. However, this requirement applies strictly to the calculation of the amount of the relief
attribute under paragraph 1. For relief given in accordance with paragraphs 1(c) and (d), it does not require
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a Party to give relief in any given year in excess of the domestic tax payable if the Convention did not
apply. It merely requires that to the extent the relief attribute exceeds the domestic tax payable by the relief
entity in the year that relief is given, the excess be carried forward for utilisation in a future fiscal year, in
accordance with paragraph 4(b). As noted in paragraph 2, Parties are not restricted in their domestic policy
decisions in relation to when any carry-forward credit can be utilised in a future fiscal year.

448.  For purposes of paragraph 4(b) tax credits and deductions will be considered unutilised if there is
insufficient income subject to tax in a Party for the relevant fiscal year to allow for the entire relief attribute
(credit or deduction) to be utilised by the relief entity. However, this is a minimum requirement and parties
are permitted to adopt more favourable relief utilisation policies (for example, carry-back and/or longer
carry-forward periods). However, a carry-forward of any excess for at least three fiscal years is the
minimum requirement under the Convention.

449. Paragraphs 3 and 4 are not intended to limit or restrict the domestic policy decisions of Parties in
relation to the interaction of double taxation relief for Amount A and other tax credits available within a
Party. For example, a Party will not be required to carry-forward any amount of relief provided under
paragraphs 1(c) or (d) to the extent that it chooses to apply such relief before any other domestic tax credit
available in its domestic law. Where this is the case, the Party is not required under the Convention to
carry-forward any other unutilised non-refundable tax credit on the basis that the relief provided in
accordance with paragraph 1 leaves insufficient capacity for those other non-refundable tax credits to be
utilised. The prioritisation of the application of any carry-forward attribute, including those required under
the Convention, is a matter for the domestic law of each Party.

Paragraph 5

450. Paragraph 5 provides the timeframe for Parties to provide relief in accordance with paragraph 1.
Parties may choose to provide relief in either:

a) the fiscal year of the relief entity that includes the last day of the Period for which the tax
liability of the Designated Payment Entity is calculated; or

b) the fiscal year that includes the date that is 18 months after the end of the Period.

451.  Parties may also choose to adopt both mechanisms. However, to the extent that either or both
mechanisms are adopted, the implementation of each is subject to the conditions outlined in
subparagraphs (a) and (b).

Subparagraph (a)

452.  Where a Party chooses to apply subparagraph (a), this will most likely require the amendment of
the income tax return of the relief entity in order to give effect to double taxation relief. That is, a relief entity
will need to amend an already filed income tax return to include the relief claim, of which the Party would
then issue a refund of the relief in accordance with its domestic law. However, a Party will be required to
provide relief to the relief entity within 90 days of receiving a valid claim for relief. This requirement also
applies in circumstances where relief is provided under paragraph 1(a), even though the relief entity may
not have an income tax year relevant to the Jurisdiction. For example, when the relieving jurisdiction elects
the option allowed by Article 13(5), relief may be provided directly to the Designated Payment Entity rather
than to a Group Entity that is a tax resident or has a Taxable Presence in the Party.

453. A “valid claim for relief’ is any application or amendment request that meets all the domestic law
requirements stipulated by the Party. Parties are free to determine in their domestic law the necessary
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information requirements required for such a claim. Upon receipt of a valid claim for relief, a Party would
be required to provide relief within 90 days. However, the prescribed period of 90 days is not considered
to commence until all the necessary requirements stipulated in the domestic law of the Party has been
provided.

454.  Further, a Party may also allow for a relief entity to file an application or amendment request prior
to the domestic law requirements being met. This would be the case where a Party allows for the
submission of an application or amendment request to a tax return prior to any tax being paid by the
Designated Payment Entity to other Parties in order to initiate the relief process, but the domestic law
entittement to double taxation relief requires the Designated Payment Entity to have actually paid tax.
Parties may put in place such processes to increase the timeliness of the provision of double taxation relief.
Where this occurs, the “claim for relief” will be considered “valid” at the time the Designated Payment Entity
pays the tax, rather than the filing date of the application or amendment request.

455.  Upon receipt of a valid claim for relief a Party will have 90 days to provide relief, unless the Party
opens an audit in relation to the relief claimed. If an audit is opened on the relief claim the prescribed time
limit would no longer apply. Auditing a relief claim may also include the Party auditing other elements of
the relevant tax return, as these elements may have an effect on the amount of relief provided by the Party
for the fiscal period. However, this requirement does not preclude a Party from auditing the relevant fiscal
period and the relief claim at a date after relief has been given.

456. The date when relief is considered to be provided is when a relief entity gains the cash-flow benefit
of relief. This is when a refund is paid to the relief entity, or the amount is credited to the relief entity’s
running balance account. A running balance account is the summary of indebtedness to or from the tax
administration by a taxpayer. Many Jurisdictions use such accounts as it allows for taxpayers to meet their
respective tax obligations (including VAT and other taxes) through a single payment stream and refunds
can be used to offset liabilities. Therefore, crediting against such an account is akin to providing a cash
payment as the relief entity can immediately use the amount to offset other liabilities (including instalment
payments). This also means Parties will not be considered to have breached their obligation in accordance
with subparagraph (a) where the relief provided is offset against another pre-existing liability of the relief
entity rather than resulting in a payment.

Subparagraph (b)

457.  Parties may also choose to provide relief without requiring the amendment of the income tax return
referrable to the fiscal period of the Covered Group. Generally, this would mean that a Party would give
relief in the fiscal year that includes the date that is 18 months after the end of the Period — which is when
payments made by the Designated Payment Entity in relation to tax under Article 4 become due.

458. Where this is the case, a Party shall allow for relief to be provided through the domestic tax
procedures of that Party, without the need to amend previous fiscal year tax returns. Relief entities should
be able to claim relief through their domestic tax returns in the relieving jurisdiction. As part of that domestic
tax return procedure, Parties would be free to require any additional information considered necessary.
However, the provision of relief under subparagraph (b) is only allowed in circumstances where a Party
has in place a regime requiring payment toward an expected liability in instalments or an interim tax filing
during a fiscal year, to provide the cash-flow benefit of relief to a relief entity prior to the lodgement of the
tax return for the relevant income tax year the relief is provided.

459.  This requirement is to ensure an appropriate and timely outcome where relief is provided without
the amendment of the income tax return referrable to the fiscal period. Where a Party chooses to provide
relief in accordance with paragraph 1(b) through (d), it shall be required to allow for a relief entity to make
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a downward adjustment toward an expected liability in instalments or an interim tax return during a fiscal
year. This is to ensure that the cash-flow benefit of relief is provided to the relief entity at the next earliest
possible time. Such an adjustment is only required to instalment payments after a relief entity becomes
entitled to relief under the domestic law of the Party. For example, a Party may require that foreign tax be
paid (rather than accrued) in order for a relief entity to be entitled to relief. Therefore, the Party would be
required to allow the relief entity to reduce its next instalment after the Designated Payment Entity actually
pays tax in relation to its obligations under Article 4.

460. Itis noted that the requirement to provide relief at the earliest payment after a relief entity become
eligible does not necessarily mean that the cash-flow benefit provided fixes the amount of the relief
entitlement of the relief entity. As paragraph 2 allows for the calculation of relief to be subject to domestic
law, any downward adjustment to an instalment payment or interim tax liability during a relief entity’s tax
year that is based on an estimate of entity’s expected tax liability (i.e. instalment payment or interim liability)
may be subject to an adjustment as part of the lodgement of the end of year tax return. It is also noted that
where relief cannot be exhausted in a fiscal year due to a deficit of instalment payments or interim liability,
or due to the timing of the instalment payment or interim tax filing, the Party is required to make an
adjustment as part of the lodgement of the end of year tax return.

Paragraph 6

461. Paragraph 6 provides for the deeming rules to ensure that relief can be provided in circumstances
where a relief entity or a local entity satisfies the Designated Payment Entity’s obligation to pay tax in a
Party due to the liability under Article 17. Where a relief entity or a local entity meets an obligation of the
Designated Payment Entity in accordance with Article 17, relief will be available to the relief entity as if the
Designated Payment Entity has met its obligation.

Paragraph 7

462. Paragraph 7 defines the terms “relevant portion of the tax paid by the Designated Payment Entity”
and "adjusted Amount A relief amount allocated to the relief entity” for purposes of paragraph 1 to ensure
the appropriate outcomes in situations where Amount A Profit or Amount A relief amounts are attributed to
Jurisdictions that are not Parties to the Convention.

463. Paragraph 7(a) applies in circumstances where a Party provides double taxation relief to a relief
entity via a direct payment, refundable tax credit or non-refundable tax credit. Where this is the case, the
“relevant portion of the tax paid by the Designated Payment Entity” that is attributable to each relief entity’s
Amount A relief amount (allocated under Article 13) is defined by reference to the ratio in paragraph 7(a)
which proportionately allocates the tax paid on Amount A relief amounts attributable to Parties to the
Convention. That is, the formula aims to remove any tax paid by the Designated Payment Entity from the
calculation that is attributable to a relieving jurisdiction that is a not a Party to the Convention, from the
portion attributable to the relief entity’s Amount A relief amount. In effect, this ensures that relieving
jurisdictions do not have an obligation to relieve tax paid by the Designated Payment Entity that is
attributable to non-Party relieving jurisdictions in circumstances where the full amount of Amount A Profit
is still subject to tax in a Party due to the fact that Article 4(2) does not apply to reduce the Amount A Profit
available for taxation by the Amount A relief amount allocated to the non-Party relieving jurisdiction. This
will apply in circumstances where, after the 2-year transition period, a relieving jurisdiction is not a Party to
the Convention and does not have agreement for the avoidance of double taxation with respect to taxes
on income (whether or not other taxes are also covered) in force with the Party that is allocated the taxing
right to Amount A Profit under Article 5.
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464. Paragraph 7(b) applies in circumstances where double taxation relief is provided via a deduction.
As the relieving obligation under paragraph 1(d) is undertaken by reference to the Amount A relief amount
rather than tax paid, the "adjusted Amount A relief amount allocated to the relief entity” in paragraph 7(b)
is the relief entity’s Amount A relief amount reduced on a proportionate basis to take into account Amount
A Profit that is allocated to a non-Party under Article 5, but because the Jurisdiction is not a Party, the
amount is not subject to tax under Article 4. Therefore, the "adjusted Amount A relief amount allocated to
the relief entity” will ensure an appropriately lower relief entitlement in situations where Amount A Profit is
allocated to a non-Party and therefore not subject to tax under the Convention.

465.  Both paragraph 7(a) and (b) are relevant, respectively, for determining the portion of the Group’s
taxation and adjusted Amount A relief amount under the Convention allocated to each relieving jurisdiction.
Regardless, the amount of relief provided by each relieving jurisdiction is subject to paragraph 2, and as
such the domestic law of the relieving jurisdiction subject to the requirements outlined in Article 12(3)
through (5).

466. In addition, paragraph 7(c) aligns the meaning of the term “relief entity” for purposes of Article 12
with meaning of “relief entity” as outlined in Article 13(12)(a).

Paragraph 8

467. In circumstances covered by Article 11(15), where a relief entity is in a relieving jurisdiction that
was not a Party in the previous Period, paragraph 8 excludes any amount of prior unallocated Amount A
relief from the Amount A relief amount of the Covered Group. In effect, the result is that for such relief
entities (all relief entities in a Jurisdiction to which Article 11(15) is applicable for the Period), the relief
obligation of the relieving jurisdiction is determined solely on the basis of the Amount A Profit subject to
tax under Article 4 in the Period. This ensures that the relieving obligation of such relieving jurisdictions
does not include an obligation to provide relief for tax on Amount A Profit in a Period in which the relieving
jurisdiction was not a Party.

468.  Where relief is provided through a mechanism provided for in Article 12(1)(a) through (c), the “tax
paid by the Designated Payment Entity” component should not include any tax paid in relation to prior
unallocated Amount A relief, as the Amount A relief amount of such Jurisdictions excludes any amount of
prior unallocated Amount A relief and the denominator in the ratio in Article 12(7)(a)(ii) is reduced by the
sum of any prior unallocated Amount A relief that forms part of the Amount A relief allocated to relieving
jurisdictions that are Parties to the Convention.

469.  Where relief is provided through a mechanism provided for in Article 12(1)(d), both the numerator
and denominator of the ratio outlined in Article 12(7)(b) should exclude any amount attributable to prior

unallocated Amount A relief.

470. The intended outcome of paragraph 8 is illustrated in Example 3 above.

Article 13 — Identification of relief entities entitled to elimination of double
taxation
471.  Article 13 provides how a Party that is a relieving jurisdiction under Article 11 is required to identify

those Group Entities which are entitled to double taxation relief in accordance with Article 12 in relation to
payments made by the Designated Payment Entity to market jurisdictions.
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472.  In addition, Article 13 also deals with the treatment of compensation payments from relief entities
to the Designated Payment Entity, and where applicable from the Designated Payment Entity to a local
entity. These compensation payments are required to ensure that the Designated Payment Entity is
adequately funded by relief entities to meet its required payment obligations under the Convention.

473. The requirements under Article 13 are not intended to compel a Party to treat Group Entities
separately in circumstances where those Group Entities are treated as a single taxpayer for income tax
purposes in the domestic law of the Party, e.g. in domestic tax consolidation tax regimes. In such
circumstances, a Party shall meet its obligations under Articles 12 and 13 through the calculation and
provision of double taxation relief on a consolidated basis.

Paragraph 1

474. Paragraph 1 outlines the default method as to how a Party that is a relieving jurisdiction under
Article 11 is required to identify those relief entities which are eligible for double taxation relief in that Party.

475.  “Relief entity” is defined in subparagraph (a) and includes any Group Entity of a Covered Group
identified under paragraphs 1 through 5. This includes a Taxable Presence of a non-resident Group Entity
in the relieving jurisdiction.

476.  Further, an incorporated Joint Venture to which Annex B Section 4(14) applies in relation to a
Covered Group may also be considered a “relief entity” notwithstanding it is not a Group Entity of a Covered
Group. This is to ensure that the modifications for incorporated Joint Ventures in Annex B Sections 4 and
5 apply appropriately. Therefore, for purposes of Article 13, such incorporated Joint Ventures are to be
included within the meaning of “Group Entity”. Without such a modification, it may be the case that a
relieving jurisdiction is identified in which no Group Entity has a tax liability and therefore may result in no
double taxation relief being provided.

477.  As a default, a Party will be required to identify relief entities on the basis of the following amounts
for a Period:

a) excess profit;
b) taxable profit; or
c) accounting profit.

478.  All of the above metrics provide a direct or close proxy in determining which relief entities derive
the residual profits of a Covered Group. A Party will be free to choose between any of the abovementioned
available metrics. It is expected that Parties will adopt a consistent approach to choosing between the
metrics.

479.  The definition of “excess profit” depends on whether the relief entity is a tax resident of the relieving
jurisdiction or has a Taxable Presence in the relieving jurisdiction. However, conceptually the excess profit
is the Elimination Profit (or Loss) of the entity or Taxable Presence, reduced by the product of the entity’s
(or Taxable Presence’s) Elimination Threshold Return on Depreciation and Payroll multiplied by its
depreciation and payroll.

480. “Taxable profit” is the profit liable to income tax under the domestic law of the Party for the Period.
This should be easily determined through the domestic tax returns of Group Entities.
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481.  Lastly, “accounting profit” is the profit reflected in the financial statements prepared under an
Acceptable Financial Accounting Standard. In circumstances where a Group Entity does not prepare
audited financial statements, it will not be required to prepare such financial statements. Its calculation of
accounting profit for purposes of Article 13 may merely be determined in accordance with an Acceptable
Financial Accounting Standard. A Taxable Presence may not have separate financial accounts. Therefore,
its accounting profit may be determined by the domestic laws of the Party. However, a Party could provide
that the determination of the accounting profit of a Taxable Presence is determined in accordance with
Annex B Section 4(3), or on the basis of what would have been reflected in the separate financial accounts
determined in accordance with an Acceptable Financial Accounting Standard of the Taxable Presence, if
they existed.

Paragraphs 2 through 4

482. Paragraphs 2 through 4 describe the “waterfall” approach a Party must take in allocating the right
to double taxation relief. The reason for the “waterfall” approach is to limit the amount of Group Entities
that need to be provided with double taxation relief.

483. A Party will be required to allocate the right to double taxation relief through first assigning relief to
the Group Entity with the highest amount of profit under the chosen metric in paragraph 1. Relief will be
allocated to that Group Entity until its “profit” is equalised to the Group Entity with the second highest
“profit”. The process will then continue until the entirety of the right to relief for that Party has been
exhausted.

484.  For example, assume a Party under Article 11 is required to relieve 800 (i.e. the Party’s Amount A
relief amount is 800). The Party has chosen “excess profit” as its relevant metric. There are eleven Group
Entities in the Party, with the following characteristics:

1 entity (Entity 1) has excess profit of 800.
e 2 entities (Entity 2 and Entity 3) have excess profit of 300 each.

o 5 entities have excess profit of 25 each.

3 entities have excess profit of nil.
In accordance with paragraphs 2 through 4, the Party would allocate relief on the following basis:
e The Party would first allocate 500 of relief to Entity 1.

e The Party would then allocate 100 of relief to the Entity 1, and Entity 2 and Entity 3 (i.e. those with
excess profit of 300).

e Therefore, Entity 1 would have an Amount A relief amount of 600 and Entity 2 and Entity 3 would
have an Amount A relief amount of 100 respectively.

485. ltis not intended that paragraphs 2 through 4 treat Group Entities separately in situations where a
Party treats such entities as a single taxpayer. Where this is the case, the Party shall modify the application
of the “waterfall” to ensure that those Group Entities that are treated as a single taxpayer for income tax
purposes in the domestic law of the Party are treated as a single entity for allocation under the “waterfall”.
The Party shall also be required to calculated relief provided under Article 12 on a similar basis.
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Paragraph 5

486. Paragraph 5 permits a Party to use any other method to allocate the entitiement to relief from
double taxation among Group Entities than those prescribed in paragraph 1. This may include additional
metrics in the domestic law of the Party, or the discretion to agree a different metric between the tax
administration and the relevant entities of the Covered Group in the Party.

487. However, the use of a metric other than those prescribed in paragraph 1 is only allowed in
circumstances where the tax administration and all the relief entities that would be identified under
paragraphs 2 through 4 and the entity or entities that will be eligible for relief under the agreed metric,
consent to the use of a different method of allocating the entitlement to relief from double taxation. Further,
Parties are required to put in place measures to give effect to this flexibility only to the extent permitted by
their domestic law.

488. This flexibility is intended to allow tax administrations and Covered Groups to agree to an
alternative metric, including the provision of relief to a single taxpayer or to the Designated Payment Entity
directly. In ensuring consent of the relief entities, Group Entities relevant to a Party may give authority to a
single Group Entity to consent on behalf of the relief entities. Further, such an election or agreement to
use a different allocation metric shall not be considered irrevocable by either relief entities identified under
paragraphs 2 through 4 or the Party.

Paragraphs 6 through 12

489. Paragraphs 6 through 9 and paragraph 11 give effect to the “compensation payments” made by
relief entities to the Designated Payment Entity. This reflects three things:

e The Designated Payment Entity is making payments to Parties in accordance with Article 4
economically on behalf of relief entities. As such, relief entities are entitled to double taxation relief
under Article 12 in relation to payments made by the Designated Payment Entity in accordance
with Article 4.

e Relief entities are required to make such compensation payments to the Designated Payment
Entity in order to fund their proportion of the liability of the Designated Payment Entity to market
jurisdictions.

e Parties are given the option to allow for Covered Groups to reduce the compensation payment
required to be made between a relief entity and a Designated Payment Entity in order to access
double tax relief. However, this requirement is not mandatory for Parties to include in their domestic
law.

490. Where a relief entity pays a liability of the Designated Payment Entity in accordance with Article
17, it is not obliged to make a compensation payment to the Designated Payment Entity. In the event the
relief entity makes such a payment, paragraph 6 specifies that any compensation payment made to the
Designated Payment Entity will not be disregarded for tax purposes and will be subject to the domestic tax
laws of the Parties. This is to ensure that payments cannot be made to the Designated Payment Entity
and/or local entities without any tax consequences to the extent that a relief entity has paid a liability for
the Period under Article 17.

491.  Paragraph 7 requires that a Party shall not be obligated to provide double taxation relief to a relief
entity unless such compensation payments have been made. However, in circumstances where Article 17
applies, to the extent the relief entity pays the taxing Jurisdiction, releasing the Designated Payment Entity
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of its obligation, there is no obligation on the relief entity to make a compensation payment to the
Designated Payment Entity for the amounts paid by the relief entity and the Party shall be obliged to provide
double taxation relief to the relief entity pursuant to Article 12.

492. In determining the amount of the compensation payment required to be made by a relief entity to
a Designated Payment Entity, paragraph 7 requires that the payment should be equal to the Amount A
compensation payment limit, i.e. equal to the relief entity’s proportion of the tax liability of the Designated
Payment Entity to all Parties in accordance with Article 4. This is determined by multiplying the tax liability
of the Designated Payment Entity to all Parties for the Period by the proportion of the Covered Group’s
Amount A relief amount allocated to the relief entity. However, in accordance with paragraph 11, a Party
may, in its domestic law, allow for a relief entity and the Designated Payment Entity to agree to lower the
amount of compensation payment. Where this is the case, the Amount A compensation payment limit is
reduced to the agreed amount (which can be zero).

493.  Paragraph 8 requires a Party to effectively restrict the amount of the compensation payment to the
amount of tax paid by the Designated Payment Entity on the Amount A relief amount allocated to the relief
entity. This is referred to as the “Amount A compensation payment limit’. This ensures that any tax
exemption only applies to the extent of the amount the relief entity would have been liable to in a market
jurisdiction if it was the legally obliged taxpayer. Where the Amount A relief amount allocated to a relief
entity also includes any “prior unallocated Amount A relief’, any tax paid by the Designated Payment Entity
under Article 4 in the prior Period in respect of the prior unallocated Amount A relief should also be included
for the purpose of determining the Amount A compensation payment limit. Conversely, where under Article
12, there is unallocated Amount A relief for a Period, the tax paid by the Designated Payment Entity under
Article 4 for that Period in respect of the unallocated Amount A relief should be excluded for the purpose
of determining the Amount A compensation payment limit.

494.  Under paragraph 9, the amount of the compensation payment shall be disregarded by the Parties
for all income tax purposes and for the purpose of calculating the entity elimination profit (or loss) and
taxable presence elimination profit (or loss). This means that for a relieving jurisdiction, a compensation
payment shall not be deductible, and the compensation payment should not be subject to tax in the hands
of the Designated Payment Entity. This prohibition also extends to other tax items, including Value Added
Taxes, customs, remittance taxes and withholding taxes. Further, compensation payments should not
distort the outcomes for determining the Elimination Profit (or Loss) of Group Entities in future Periods.

495. However, compensation payments will only be disregarded if those payments are made from a
relief entity to the Designated Payment Entity. This includes circumstances where a relief entity is
determined under a metric in accordance with paragraph 5. That is, the obligation to provide a
compensation payment is determined by the entity that is entitled to double taxation relief under paragraphs
1 through 5. Further, the exemption from taxation for compensation payments only applies in
circumstances where the Designated Payment Entity or local entity pays the tax to Parties and not in
circumstances where the relevant liability is met by a relief entity in accordance with Article 17. Where a
local entity pays an obligation of the Designated Payment Entity in accordance with Article 17, the
compensation payment from the relief entity to the Designated Payment Entity is disregarded from taxation
only where a compensation payment is made from the Designated Payment Entity to the local entity (to
the extent the compensation payment is equal to the liability paid by the local entity in accordance with
Article 17 for the Period). Where this applies, paragraph 9(b) disregards the compensation payment from
the Designated Payment Entity to the local entity for tax purposes and for the purpose of calculating the
entity elimination profit (or loss) and taxable presence elimination profit (or loss).

496. Paragraph 10 specifies that a Party shall ensure that Covered Groups are not restricted in being
able to put in place arrangements that allow for relief entities to make compensation payments to the
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Designated Payment Entity (and where applicable from the Designated Payment Entity to a local entity).
This assessment will need to be undertaken individually by each Jurisdiction. However, no express
measures are required under paragraph 10 where the domestic laws of a Jurisdiction do not restrict
Covered Groups from putting in place the required arrangements to make compensation payments.

497.  Where, the domestic law of a Party directly or indirectly prohibits the ability of a Covered Group to
put in place arrangements for compensation payments under the Convention, the Party will be required to
remove such limitations or put in place specific measures to ensure that such payments can be undertaken.
When such measures are necessary to allow for compensation payments to be made, the Parties will have
discretion in relation to what measures they adopt to allow for compensation payments to be made in
accordance with the Convention. This may include specifying a direct legal obligation for an entity to make
such a payment, or imposing a surcharge on an entity that does not make such a payment to commercially
compel entities to make such payments.

498. Paragraph 11 allows for a Party, if it chooses, to allow for Groups to reduce the compensation
payment required to be made by relief entities to the Designated Payment Entity in order to satisfy to
requirements of paragraph 7. In situations where the relief entity and the Designated Payment Entity
contractually agree, as part of a Covered Group’s Amount A funding agreement, relief entities will be
entitled to relief on the condition it makes a compensation payment of the agreed amount in the Covered
Group’s Amount A funding agreement. However, the agreed amount cannot exceed the tax paid by the
Designated Payment Entity with respect to the share of the Amount A relief amount that is allocated to the
relief entity under Article 13. Further, where the relief entity and the Designated Payment Entity agree to a
lower compensation payment, the payment will only be eligible to be disregarded to the extent the payment
does not exceed the legal obligation contained in the Covered Group’s Amount A funding agreement.
Where a lower amount is agreed, the agreed lower amount will be the relevant amount of the Amount A
compensation payment limit for the purpose of applying paragraphs 7 through 10.

499.  Paragraph 11 is not mandatory for Parties to the Convention to implement in their domestic law.
However, to the extent that a Party to the Convention that is a relieving jurisdiction does choose to
implement such flexibility, other Parties to the Convention must accommodate the policy choice in their
domestic law. That is, a relieving jurisdiction may allow for relief entities in its Jurisdiction to vary the
required amount of an Amount A compensation payment to the Designated Payment Entity, in order to be
entitled to double tax relief. The Party for which the Designated Payment Entity is a resident must, for
purposes of paragraph 9, disregard for all income tax purposes, the amount of the compensation payment
from a relief entity to the Designated Payment Entity, notwithstanding that the Party does not give such
flexibility in its domestic law to relief entities in its own Jurisdiction.

500. Paragraph 12 contains the definitions used in the Article.

Paragraph 13

501.  As the term “relief entity” in paragraph 12(a) includes incorporated Joint Ventures to which Annex
B Section 4(14) applies in relation to a Covered Group, paragraph 13 specifically ensures that the relevant
metric chosen by a Party to identify relief entities only takes into account the relevant share of the Covered
Group’s interest in the incorporated Joint Venture. That is, in circumstances where an incorporated Joint
Venture operates in a relieving jurisdiction, for purposes of identifying whether it is a relief entity and any
Amount A relief amount allocated to it, only the portion of the Covered Group’s interest is relevant. For
example, assume a Covered Group has a 25% interest in an incorporated Joint Venture and the relevant
relieving jurisdiction has chosen to use faxable profit as the relevant metric. Only 25% of the taxable profit
of the incorporated Joint Venture is relevant for the purpose of applying the waterfall outlined in paragraphs
2 through 4.
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Part V — Administration and certainty

Section 1 — Administration

Article 14 - Filing requirements

502.  Article 14 provides a uniform and harmonised approach to the filing of the relevant information in
relation to the calculation of Amount A Profit and the amount of double taxation relief available for a
Covered Group and the relevant Group Entities. In order for tax administrations to assess the tax due or
relief to be granted in relation to Amount A, a Covered Group will be required to submit the Amount A Tax
Return and Common Documentation Package to the relevant tax administration.

Paragraph 1

503. Paragraph 1 establishes that Parties shall allow Covered Groups between 9 and 12 months from
the end of a Period to file an Amount A Tax Return and Common Documentation Package. The primary
obligation to provide the Amount A Tax Return and Common Documentation Package to a tax
administration falls on entities that are subject to the Act (i.e. the Designated Payment Entity and entities
eligible for double taxation relief).

504. Paragraph 1 does not preclude all Parties from agreeing a standardised single filing date at a
future date (e.g. as part of the Inclusive Framework’s development of Model Rules, via the Conference of
the Parties, or via a multilateral competent authority agreement). However, paragraph 1 does establish
guardrails as to the limits of that discussion and any single agreed filing date would need to be between
nine and twelve months from the end of a Covered Group’s Period.

Paragraph 2

505. Subparagraph (a) provides that where an Amount A Tax Return and Common Documentation
Package is filed by the time prescribed by the Party of the lead tax administration, Parties to the Convention
will deem the filing obligation of the Covered Group met. This means that all Group Entities that are
required to file an Amount A Tax Return and Common Documentation Package for a Period, will be
deemed to have met their filing requirement within the prescribed time limit for all Parties, in circumstances
where the Amount A Tax Return and Common Documentation Package is filed by the time prescribed by
the Party of the lead tax administration. Subparagraph (b) notes that where an Amount A Tax Return and
Common Documentation Package is not filed by the time prescribed by the Party of the lead tax
administration, a Party to the Convention will deem any Group Entity’s filing obligation met on the date the
Amount A Tax Return and Common Documentation Package is filed with the lead tax administration.

Article 15 — The Amount A Tax Return and the Common Documentation
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Paragraph 1

506. Article 15 sets out the content of the Amount A Tax Return and Common Documentation Package.
The Amount A Tax Return and Common Documentation Package will enable tax administrations of Parties
to assess the tax due under Article 4 or assist in the determining of the relief to be provided to relief entities
of the Covered Group.

Paragraph 2

507. Paragraph 2 provides that the Conference of the Parties shall develop a standard template for the
Amount A Tax Return and Common Documentation Package. This template will be agreed by the
Conference of the Parties after the signing of the Convention.

508. The Amount A Tax Return and Common Documentation Package will include, but is not limited to,
revenue and profit numbers of the Covered Group as well as relevant adjustments, on a Group level and
if applicable, on a segmented level.

509. In addition, Covered Groups will need to provide revenue sourcing figures for each Jurisdiction,
support their application of losses and the marketing and distribution profits safe harbour adjustment and
provide the calculations underpinning the application of the elimination of double taxation relief rules
(including adjustments in accordance with Article 18), as well as for the application of the exclusions for
extractives and regulated financial services.

510. The Amount A Tax Return and Common Documentation Package will contain the relevant
information to show how the liabilities under Article 4 are determined and provide the relevant calculations
in determining the Amount A relief amount for Jurisdictions subject to Articles 11 through 13.

511.  The Amount A Tax Return and Common Documentation Package will also be used to provide the
Covered Group’s request for an advance certainty review, or a comprehensive certainty review for the
Period.

Article 16 — Streamlined compliance

512.  Article 16 defines the conditions for the Designated Payment Entity to benefit from streamlined
compliance in relation to liabilities under Article 4. The intention of the Article is that, where the Designated
Payment Entity has filed an Amount A Tax Return and Common Documentation Package (centrally with
the lead tax administration), it should not be subject to further income tax filing obligations in a Party, unless
the Designated Payment Entity has a Taxable Presence in the Party other than that subject to tax under
Article 4.

513.  The aim of the streamlined compliance for Amount A is to enable Covered Groups to meet the
relevant tax filing obligations in market jurisdictions through the Amount A Tax Return and Common
Documentation Package and align the timing of payment obligations.

Paragraph 1

514. Paragraph 1 outlines the streamlined compliance treatment that Parties will apply to the
Designated Payment Entity in relation to liabilities under Article 4. The rules outlined in paragraph 2 have
no effect on the obligations of any other Group Entity subject to tax in the Party.



124 |

515.  Subparagraph (a) details that where a Covered Group’s Amount A Tax Return and Common
Documentation Package has been filed, either in the market jurisdiction or with the lead tax administration,
a Party shall deem the Designated Payment Entity to have met its income tax filing obligations (or if Amount
A is separately taxed, filing obligations in relation to Amount A) in that Party for the Period. This provision
requires a Party to effectively turn off the requirements for the lodgement of a local income tax return and
any other income tax filing requirements triggered by having income liable to tax in the Party for the
Designated Payment Entity (for instance, lodgement of financial reports). However, this does not affect the
obligations of any other entity in the Covered Group that may have filing obligations in the Party.

516.  Subparagraph (b) lists the information required for a Party to be able to register the Designated
Payment Entity for tax purposes. The subparagraph overrides any domestic requirements in the Party
typically required for registration.

517.  Subparagraph (c) requires a Party to align the domestic fiscal year of the Designated Payment
Entity with the Period of the Covered Group.

518.  Subparagraph (d) requires a Party to provide that any profit subject to tax in accordance with
Article 4 is deemed to be derived for income tax purposes in the domestic law of the Party on the last day
of the Period. Similar to subparagraph (b), the intent of this subparagraph is for Parties to reduce the need
for Covered Groups to have different filing and payment dates in multiple Parties in which they have no
activities. The subparagraph also intends to align the dates from which any administrative penalties for late
or non-payment of tax, would apply.

519.  Subparagraph (e) ensures that where the Designated Payment Entity is subject to streamlined
compliance, the Party does not require profit subject to Article 4 to be included in any income tax instalment
regime (or advance tax). The reason for excluding profit subject to Article 4 from any instalment tax
payment is because unlike other income, the calculation of profit under Article 4 only happens after the
end of the Period.

520. Subparagraph (f) requires a Party to provide the deadline by which tax due in accordance with
Article 4 must be paid is no later than 18 months after the Period. This reduces the number of different
payment dates in multiple Jurisdictions in which a Covered Group has no taxable activities.

521.  Subparagraph (g) requires Parties to ensure that where the Designated Payment Entity registers
in a Jurisdiction solely because of Article 4, any domestic notices, registrations, or other actions not
connected to the tax charged in accordance with Article 4 that would normally result from such a
registration shall not apply.

Paragraph 2

522.  For those Parties that choose to tax Amount A as part of their current income tax regimes,
paragraph 2 establishes when a Party shall consider the Designated Payment Entity to qualify for the
streamlined treatment outlined in paragraph 1. For the Designated Payment Entity to qualify for the
streamlined compliance in a Party, it must have no income liable to tax in that Jurisdiction (other than
Amount A Profit and income subject to a final withholding tax) and must not be benefitting from a regime
permitting it to use income tax attributes of another Group Entity (for example, claiming group loss relief or
being part of a tax consolidated group) in the Jurisdiction for the Period.

523. Where a Party taxes Amount A separately to its current income tax regime, the Designated
Payment Entity shall always be eligible for streamlined compliance to meet its obligations under Article 4
to that Party, provided there is no reduction for tax attributes of other Group Entities. The intent of
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paragraph 2 is to only limit streamlined compliance where there is an interaction between Article 4 and the
current income tax regime of the Party for the Designated Payment Entity. The Designated Payment Entity
will need to reassess its eligibility for streamlined compliance for each Period.

524.  The reason for requiring Parties to restrict streamlined compliance with the criteria outlined in
paragraph 2 (for those Parties that tax Amount A under their current corporate income tax regimes), is that
in circumstances where the Designated Payment Entity has any other relevant interaction with an income
tax regime in a Jurisdiction (i.e. other taxable income or the ability to use domestic losses) the entity would
already have a current filing obligation in the Jurisdiction. Further, those Parties may need significantly
more information than can be achieved through a harmonised Amount A Tax Return and Common
Documentation Package, which only covers the calculation and information in relation to amounts under
the Convention, not any other income tax obligation. Therefore, for those Parties, the Designated Payment
Entity will need to comply with its income tax obligations, including the inclusion of Amount A Profit in
accordance with paragraph 4, through the general income tax procedures of a Party.

Paragraph 3

525. Where a Party chooses to tax Amount A Profit using a separate income tax regime and where
Amount A Profit is not offset with other tax attributes (such as group loss relief, if applicable under the
domestic law of the Party) in the Period, the Party shall recognise the Designated Payment Entity to be
eligible for streamlined compliance (even where it has income, other than Amount A Profit that is sourced
in the market jurisdiction).

526. Conversely, where a Jurisdiction chooses to tax Amount A Profit under its current corporate
income tax regime and allows for interaction with domestic tax attributes, the Designated Payment Entity
will be required to meet the requirements of paragraph 2 to qualify for streamlined compliance.

Paragraph 4

527.  Where streamlined compliance does not apply in a Party (i.e. where a Party allows Amount A Profit
to interact with other tax attributes, and a Designated Payment Entity uses those other tax attributes),
Parties are required to ensure that Amount A Profit will be included in the Designated Payment Entity’s
earliest income tax year for which the final income tax return has not been submitted. This includes an
income tax year which may have ended but for which the final tax return has not yet been lodged, or was
required to be lodged, before the filing deadline of the Covered Group’s Amount A Tax Return and
Common Documentation Package in the Party of the lead tax administration. The purpose of this deeming
rule is to ensure taxation of Amount A through domestic procedures is not unduly delayed where
streamlined compliance is not available. Such delays may create issues for Covered Groups in relation to
the availability of double taxation relief for Amount A taxation.

528. Thus, where:

a) the Designed Payment Entity is not eligible for streamlined compliance in a market jurisdiction:
and

b) on the day of the Covered Group’s Amount A Tax Return and Common Documentation
Package is lodged in the Party of the lead tax administration, the Designated Payment Entity
has not yet submitted a final tax return, or was required to submit a final tax return;

regardless of the fact the income tax year may have finished, the Designated Payment Entity shall
include its Amount A Profit for the Period in that income tax return.
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529.  Where the filing of the final tax return in the market jurisdiction has occurred prior to the day the
Covered Group’s Amount A Tax Return and Common Documentation Package is required to be lodged in
the Party of the lead tax administration, the Amount A Profit will be deemed to be derived on the day the
Covered Group’s Amount A Tax Return and Common Documentation Package is required to be lodged in
the Party of the lead tax administration. This means Amount A Profit should be included in the current year
income tax filing and also may be subject to tax under the market jurisdiction’s instalment tax regime (if
applicable).

Box 17. Example — Deeming rule

Jurisdiction X is the Jurisdiction of residence of the Designated Payment Entity and also has Amount A
Profit allocated to it under Article 4. Jurisdiction X does not tax Amount A separately and allows for
interaction with other tax attributes. As the Designated Payment Entity has other income subject to tax
in Jurisdiction X, it is not eligible for streamlined compliance in relation to Amount A Profit in
Jurisdiction X.

The Designated Payment Entity’s income tax year and accounting year align (both end 31 December)
in Jurisdiction X. Jurisdiction X is also the lead tax administration for the Covered Group and requires
the Amount A Tax Return and Common Documentation Package to be filed no more than twelve months
from the end of a Period.

For Amount A purposes, for FY25, the Amount A Tax Return and Common Documentation Package is
due on 31 December 2026. As the Designated Payment Entity is not eligible for streamlined compliance
in Jurisdiction X for FY25, it will:

If the (final) income tax return for FY25 in Jurisdiction X is required to be filed more than 12 months
after the end of the income tax year — Amount A Profit for FY25 will be deemed to be derived on the
last day of the FY25 income tax year and will be included in the FY25 final income tax return; or

If the (final) income tax return for FY25 in Jurisdiction X is required to be filed less than 12 months after
the end of the income tax year — Amount A Profit for FY25 will be deemed to be derived on
31 December 2026 and will be included in the FY26 income tax return, including for instalment /
advance tax purposes

Box 18. Examples - Streamlined Compliance

The following examples illustrate the application of streamlined compliance Article 16.

ABC Group is a Covered Group for Amount A. The UPE of the Group, ABC plc, is resident for tax
purposes in Jurisdiction A, a Jurisdiction which has ratified the MLC. ABC plc has a financial reporting
period of 1 January to 31 December. ABC plc is the Designated Payment Entity and coordinating entity
for the Group.
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ABC pilc files the Amount A Tax Return and Common Documentation Package for the Group for FY2025
with its lead tax administration in Jurisdiction A on 31 December 2026.

By 31 March 2027, the lead tax administration will share the Amount A Tax Return and Common
Documentation Package with the affected parties.

Example 1

Jurisdiction B is a market jurisdiction for ABC Group. ABC plc does not have any income liable to tax in
Jurisdiction B, other than Amount A Profit. ABC plc is not benefitting from group loss relief or part of a
tax consolidated group in Jurisdiction B. In this scenario, ABC plc meets the conditions of Article 16(2),
and will qualify for streamlined compliance under Article 16 in Jurisdiction B.

The filing requirements for ABC plc in Jurisdiction B will be met when the Group’s Amount A Tax Return
and Common Documentation Package is filed with the lead tax administration in Jurisdiction A. The
income tax year for ABC plc in Jurisdiction B will be 1 January 2025 to 31 December 2025. ABC plc (as
the Designated Payment Entity) will pay the tax due in Jurisdiction B by 30 June 2027 (i.e. 18 months
after the end of the Period).

Example 2

Jurisdiction C is a market jurisdiction for ABC Group. ABC plc receives interest income from a third
party in Jurisdiction C. The payment of the interest to ABC plc is subject to a final withholding tax in
Jurisdiction C, therefore ABC plc has no current income tax filing obligation in Jurisdiction C. ABC plc
is not benefitting from group loss relief or part of a tax consolidated group in Jurisdiction C. As a result
of this, ABC plc meets the requirements of Article 16(2), and will qualify for streamlined compliance
under Article 16 in Jurisdiction C. The filing requirements of ABC plc in Jurisdiction C will be met when
the Group’s Amount A Tax Return and Common Documentation Package is filed with the lead tax
administration in Jurisdiction A. The income tax year for ABC plc in Jurisdiction C will be 1 January
2025 to 31 December 2025, and it will pay the tax due on its Amount A Profit in Jurisdiction C by 30
June 2027 (i.e. 18 months after the end of the Period).

Example 3

Jurisdiction D is a market jurisdiction for ABC Group. Jurisdiction D does not tax Amount A Profit under
a separate regime to non-Amount A related income. ABC plc has a permanent establishment in
Jurisdiction D, with income (unrelated to Amount A) subject to tax in Jurisdiction D. The income tax year
for ABC plc’s permanent establishment in Jurisdiction D is 1 July 2024 to 30 June 2025. Due to it having
income liable to tax, other than Amount A Profit, ABC plc does not meet the requirements of Article
16(2)(a) and will not qualify for streamlined compliance in Jurisdiction D. Accordingly, ABC plc will
include its Amount A Profit in its tax return for the permanent establishment.

Following the rule in Article 16(4), the Amount A Profit of ABC plc’'s permanent establishment in
Jurisdiction D would not straddle two income tax years. Instead, if the filing date of the tax return for
income tax year 1 July 2024 — 30 June 2025 in Jurisdiction D is after 31/12/2026 (i.e. the filing date of
the Amount A Tax Return and Common Documentation Package with the lead tax administration), the
Amount A Profit would be included in the tax return for the income tax year 1 July 2024 — 30 June 2025,
or where the filing date of the tax return for income tax year 1 July 2024 — 30 June 2025 in Jurisdiction
D is before 31/12/2026, the Amount A Profit for the Period would be included in the tax return for the
following income tax year.
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Example 4

Jurisdiction E is a market jurisdiction for ABC Group. ABC plc does not have any income liable to tax in
Jurisdiction E, other than Amount A Profit. ABC plc has a subsidiary entity, XYZ Limited, which is
resident for purposes of tax in Jurisdiction E. XYZ Limited has an income tax year of 1 January 2025 to
31 December 2025 and has current year losses eligible for group loss relief. Jurisdiction E allows for
the offset of group loss relief against Amount A Profit.

In this scenario, ABC plc can choose whether to use group loss relief to reduce its Amount A Profit
liable to tax in Jurisdiction E.

If it chooses to do so, ABC plc can reduce its Amount A Profit liable to tax in Jurisdiction E by the eligible
losses of XYZ Limited (i.e., claim group loss relief). If it does so, ABC plc will not meet the conditions of
Article 16(2)(b) and will not qualify for streamlined compliance. Accordingly, ABC plc will have to file a
local tax return in Jurisdiction E, noting its Amount A Profit and the group loss relief it is claiming. The
timing of the filing of the tax return and the payment of tax will follow domestic law in Jurisdiction E.

Following the rule in Article 16(4), the Amount A Profit of ABC plc in Jurisdiction E for the Period is
deemed to be derived for income tax purposes on 31/12/2025 and included in its tax return for FY2025
(where the filing date for the tax return for FY2025 is after 31/12/2026 (i.e. the filing date of the Amount
A Tax Return and Common Documentation Package with the lead tax administration)), or is deemed to
be derived on 31/12/2026 and included in the tax return for FY2026 (where the filing date of the tax
return for FY2025 is before 31/12/2026).

However, if it chooses to not use the domestic losses (i.e., where ABC plc chooses not to offset the
group loss relief against the Amount A Profit), ABC plc would meet the conditions of Article 16(2)(b),
and therefore qualify for streamlined compliance. The filing requirements of ABC plc in Jurisdiction E
will be met when it files its Amount A Tax Return and Common Documentation Package with the lead
tax administration in Jurisdiction A. The income tax year for ABC plc in Jurisdiction E will be 1 January
2025 to 31 December 2025. ABC plc will pay the tax due in Jurisdiction E by 30 June 2027 (i.e. 18
months after the end of the Period).

Example 5

As noted above, the ABC plc, the Designated Payment Entity and coordinating entity, is resident for tax
purposes in Jurisdiction A. Jurisdiction A taxes Amount A Profit under a separate regime to non-Amount
Arelated income. Jurisdiction A does not allow for interaction between Amount A Profit and non-Amount
A tax attributes.

Jurisdiction A is a market jurisdiction for ABC Group. In addition to Amount A Profit, ABC plc has non-
Amount A related income subject to corporate income tax in Jurisdiction A.

Since Jurisdiction A chooses to tax Amount A Profit separately to non-Amount A income and does not
allow for interaction with domestic tax attributes, ABC plc qualifies for streamlined compliance in
Jurisdiction A under Article 16(3) and meets its Amount A filing requirements when it files its Amount A
Tax Return and Common Documentation Package with the lead tax administration in Jurisdiction A.
The income tax year for ABC plc in Jurisdiction A, for purposes of its obligations in relation to Amount
A Profit, will be 1 January 2025 to 31 December 2025. ABC plc will pay the tax due in Jurisdiction A by
30 June 2027 (i.e. 18 months after the end of the Period). ABC plc’'s non-Amount A income tax
obligations in Jurisdiction A remain unaffected.
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Article 17 — Secondary liability

530. Atrticle 17 is intended to require Parties to put in place mechanisms that allow for the imposition of
liabilities in accordance with Article 4 on entities of a Covered Group other than the Designated Payment
Entity, where the latter fails to meet those liabilities.

531. To assist with administration of Amount A, under the Amount A framework, the Designated
Payment Entity legally owes an Amount A tax liability and relief entities are expected to compensate the
Designated Payment Entity in relation to their entitlement to relief. Based on that, if the Designated
Payment Entity fails to fulfil the liability, relief entities may bear the secondary liability to the extent that
they should economically bear the Amount A tax liability (i.e. the Amount A compensation payment limit
as per Article 13). This aligns with the obligation of the relieving jurisdiction to provide double taxation relief
to the relief entity in relation to the Amount A tax liability in each market jurisdiction.

532.  Local entities do not necessarily have a direct relationship with the Amount A tax liability owed by
the Designated Payment Entity, but any Group Entity could be potentially related to the Amount A tax
liability, given the nature of Amount A as taxation on a group basis. However, imposing secondary liability
on all Group Entities would be disproportionate. If all Group Entities were subject to secondary liability,
they would need to prepare for the possibility of secondary liability, while it would be unlikely in practice
that market jurisdictions would collect tax from all Group Entities. Considering the balance between the
effectiveness of tax collection and the compliance burden of a Group, the scope of secondary liability is
limited to a local entity which is a resident of a market jurisdiction, to the extent of the Designated Payment
Entity’s Amount A tax liability imposed by the market jurisdiction.

533.  Relief entities and local entities may bear secondary liability at the same time without any
prioritisation and therefore market jurisdictions may collect tax from either, in any order. This enhances the
effectiveness of tax collection by enabling market jurisdictions to prioritise entities which are expected to
be able to pay any liabilities due.

Paragraph 1

534. Paragraph 1 allows a Party to impose an obligation in relation to Article 4 of the Designated
Payment Entity, including administrative penalties, interest or other amounts imposed under domestic law
in accordance with the Convention, on relief entities or local entities or a combination of both, in
circumstances where the Designated Payment Entity does not meet its obligation.

535. Where a Party seeks to impose secondary liability on a relief entity or relief entities of a Covered
Group, the liability cannot exceed the proportion of the tax liability owed by the Designated Payment Entity
on the Amount A relief amount allocated to the relief entity in accordance with Article 13. This effectively
restricts the amount of secondary liability of a relief entity to the amount it would have owed to each Party
had it been directly liable under Article 4, rather than the Designated Payment Entity. Any amount
attributable to interest or administrative penalties applied by the Party on the Designated Payment Entity,
will similarly only be imposed on each relief entity in accordance with the relief entity’s proportion of the
Covered Group’s Amount A relief amount allocated to it.

536. Similarly, a Party is not restricted to applying secondary liability to a single local entity, but may
impose the liability on any, or all, local entities that are a resident of the Party. However, where secondary
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liability is imposed on a local entity, the local entity shall be liable for the entire amount under Article 4 and
any interest or administrative penalty amounts applicable.

537.  The reference to “administrative penalty” in this Article is intended to only refer to administrative
monetary penalties (for example, a non-filing penalty or flat penalty for non-payment) for the failure of the
Designated Payment Entity to meets its tax obligation to a Party in accordance with the Convention. Article
17 does not cover a Party applying penalties on a relief entity or a local entity, or directors or employees
of such entities, on the basis of non-payment of a secondary liability.

Paragraph 2

538. Paragraph 2 outlines the process a Party must undertake in order to impose a liability in
accordance with Article 17. Where the Designated Payment Entity fails to meet its obligations under the
Convention, a Party may, after three months from the date that obligation was due, provide a notice to a
relief entity and / or a local entity requiring payment of the outstanding liability within 30 days of the issuance
of the notice. The Party shall include in the notice:

e the amounts that remain unpaid;
e the date when the amounts first became payable; and
e any rights of appeal under the domestic laws of the Party.

539. ltis intended that a Party will provide secondary liable taxpayers with the same rights of appeal
that would be available to taxpayers with the same relevant characteristics subject to tax on business
profits in the Party (as per Article 20(5)). However, the obligation is only on Parties to inform entities of
their relevant rights of appeal under the domestic laws of the Party when such notices are issued. The
obligation does not create any rights of appeal that do not already exist under the domestic law of the
relevant Party. Similarly, the requirement that the Party to which the liability is owed needs to issue such
a notice does not create any obligation for the relieving jurisdiction under the Convention.

540. A Party shall not be restricted as to whether it chooses to impose Article 17 on either relief entities
or local entities, or concurrently, provided any payments in relation to an obligation of the Designated
Payment Entity under Article 4 or this Article are subject to paragraph 3. Additionally, Article 17(1) does
not extinguish the primary obligation of the Designated Payment Entity to pay tax to a Party in accordance
with Article 4. As such, a Party is not restricted from continuing to pursue a Designated Payment Entity for
payment after a notice has been issued to a relief entity or local entity.

Paragraph 3

541.  Paragraph 3 prescribes that in the event a relief entity, local entity or the Designated Payment
Entity makes a payment in relation to the liability subject to paragraph 1, the Party shall reduce any liability
on another Group Entity subject to this Article. This ensures that Parties cannot receive an amount in
excess of the amount which the Party would collect directly from the Designated Payment Entity.

Paragraph 4

542.  Paragraph 4 contains the definitions for “relief entity” and “local entity” for purposes of this Article.
A “relief entity” has the same meaning as in Article 13(12)(a). A “local entity” means a Group Entity of the
Covered Group that is resident for tax purposes, or has a Taxable Presence in, the Party in which the
liability arises in accordance with Article 4.
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Article 18 — Adjustment of amounts due to tax certainty amendments

543.  Article 18 provides that Parties shall put in place measures to allow for the offsetting of amounts
under Articles 4 and 13 in a prior Period with similar amounts in a subsequent Period, where the change
to the prior Period is a result of a comprehensive certainty outcome. The purpose of Article 18 is to mitigate
delays in the implementation of a comprehensive certainty outcome by allowing a Designated Payment
Entity to adjust payments to Parties in subsequent Periods.

544. Article 18 requires the offsetting of payments (either from the Designated Payment Entity or a
Party) in a subsequent Period with short-falls or over-payment obligations of the Designated Payment
Entity or a relief entity in the prior Period. The primary liability for tax on Amount A and the relief entitlement
for the prior Period may remain unchanged under the Article and the relevant obligation to or of the Party
is met through offsetting amounts owed or payable (either from the Designated Payment Entity or the
Party) in the subsequent Period. Therefore, interest or administrative penalties in relation to
underpayments of tax remain unchanged (unless Annex E Section 1(6) applies). Parties will have flexibility
in the implementation of such offsetting. For example, a Party could implement offsetting in relation to
liabilities or relief through:

e A direct deeming rule in its domestic law. Such a deeming rule could prescribe that any previous
year short-fall or over-payment of taxation in relation to Amount A, as a result of a comprehensive
certainty outcome, may be met by an inclusion of income or a deduction (or change in tax credit
claimed for Amount A) of the short-fall or over-payment amount in the earliest available time after
the comprehensive certainty outcome is made; or

e The use of the Jurisdiction’s running account balance for the Designated Payment Entity or relief
entity. As long as the previous year under-payment or over-payment is reflected in an adjustment
in the running account balance of the relevant entity without the need to specifically reopen a
previous year tax return, increasing or decreasing the next payment to the tax administration, this
would be considered effective offsetting.

545.  Unless mandated by a Party, the use of offsetting is not compulsory for Covered Groups. Groups
may elect to use such processes or undertake to amend previous Period tax returns in accordance with
the domestic procedures of the Parties.

546. Article 18 does not require for a Designated Payment Entity to have qualified for streamlined
compliance in the current Period or in the Period to which the comprehensive certainty outcome relates,
to be able to use offsetting enabled by Article 18. In a scenario where a Designated Payment Entity cannot
qualify for streamlined compliance in a market jurisdiction (for example, it wishes to claim group loss relief
in the Jurisdiction), the increase or decrease of the Amount A liability for the earlier period will be reflected
in the domestic tax return instead of the Amount A Tax Return and Common Documentation Package.

Paragraphs 1 and 2

547.  Paragraph 1 requires a Party to put in place a mechanism in its domestic law or administrative
system that allows for payments made by a Designated Payment Entity in accordance with Article 4 to be
adjusted to take into account an over or under-payment for a prior Period, in circumstances where that
under or over-payment is a result of a comprehensive certainty outcome.
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548. However, any adjustment by a Party shall not reduce the amount payable for the Period to below
zero. Where an adjustment results in the subsequent Period payment being reduced to zero, any non-
offset amount will be required to be claimed through the domestic procedures of the relevant Party.

549. Paragraph 2 requires a Party to put in place a mechanism in its domestic law or administrative
system that allows for relief entities to adjust their relief entitlement in a subsequent year in accordance
with Part IV, where there is a change to its relief entittement for a prior Period due to a comprehensive
certainty outcome.

550. Where paragraph 2 applies, a relief entity must recalculate its relief entitlement for the prior Period
on the basis of any change resulting from a comprehensive certainty outcome. Rather than require the
relief entity to amend the relevant domestic tax return lodged with the Party for the prior Period, the Party
shall allow the relief entity to increase or decrease its entitlement to relief from double taxation in the
subsequent Period.

551.  Further, where the relief entittement in the subsequent Period falls below zero, any excess will be
required to be handled through the domestic procedures of the Party.

Box 19. Example — Adjustment of Amounts due to Tax Certainty Amendments

All amounts in the examples below are denominated in the same currency for simplicity.

A Covered Group (EG Group) applied for comprehensive certainty when it filed its Amount A Tax Return
and Common Documentation Package for its year ending 31/12/2025 (“FY25”). During the 2028 fiscal
year (“FY28”), the comprehensive certainty outcome was agreed.

As part of the comprehensive certainty outcome, the following adjustments were made to the Amount
A Profit liable to tax for FY2025:

e Jurisdiction B's Amount A Profit was increased by EUR 50
e Jurisdiction C’'s Amount A Profit was increased by EUR 160
e Jurisdiction D’s Amount A Profit was increased by EUR 100
e Jurisdiction E’s Amount A Profit was increased by EUR 25

Following the provisions of Article 18, EG Group reflects the adjustments required in Jurisdictions B to
E as part of the comprehensive certainty outcome in its Amount A Tax Return and Common
Documentation Package for its fiscal year, ending 31/12/2027 (“FY27”). It includes the adjustments in
the FY27 Amount A Tax Return and Common Documentation Package as it is the most recent Period
for which an Amount A Tax Return and Common Documentation Package has not been filed. The
Designated Payment Entity of EG Group, EG PLC, a resident of Jurisdiction A, qualifies for streamlined
compliance in FY27 in each of Jurisdictions B to E.

As a result of the adjustments to the Amount A Profit liable to tax in the market jurisdictions, there is a
corresponding increase in entitlement to relief from double taxation in the relieving jurisdictions. EG
Group is entitled to additional relief from double taxation in Jurisdictions F to I. It includes the
adjustments to the FY25 entitlement to relief from double taxation in its domestic tax returns in
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Jurisdictions F to I.

EG Group’s Summary Table of amounts due to Market Jurisdictions in the Amount A Tax Return and
Common Documentation Package for fiscal year ending 31/12/2027:

Designated Taxljurlsdlctlon o .'V"“frk.e t Ampup tA Applicable Tax Adjustments due Net
residence of the Jurisdictionto  Profit liable T . Payment
Payment . ) . Corporate Liability to Previous
Entity name: Designated which tax is to Tax Tax Rate (%) FY27 Period (FY25) Amount to
) Payment Entity owed FY27 be made
Jurisdiction B EUR 1000 20% E(l)JOR +EUR 10 EUR 210
- EUR
Jurisdiction C EUR 1000 | 25% 250 +EUR 40 EUR 290
EGPLC Jurisdiction A
Jurisdiction D EUR 100 15% EUR15 | +EUR15 EUR 30
Jurisdiction E EUR 75 40% EUR30 | +EUR10 EUR 40

EG Group’s Summary Table of relief entities’ entitlement to double taxation relief for fiscal year ending

31/12/2027:

Relieving Jurisdiction

Relief Entity Name

Relief Payment

Adjustments due to
Previous Period

Net Relief Payment

FY27 FY25)
Jurisdiction F EG F Limited EUR 200 +EUR 51 EUR 251
Jurisdiction G EG G Limited EUR 50 +EUR 13 EUR 63
Jurisdiction H EG H Limited EUR 20 +EUR5 EUR 25
Jurisdiction | EG | Limited EUR 25 +EUR 6 EUR 31

Article 19 — Requirement to have an internal control framework

Paragraph 1

552.  Article 19 stipulates that Parties require Covered Groups to develop an internal control framework.
This is an obligation on the Group to keep intelligent records to explain its approach to revenue sourcing.
If applicable, the Group is obliged to do the same regarding:

e its approach to the categorisation of revenues and costs for the purpose of applying Annex C
Sections 2 and 3;

e its methodology for determining non-RFS adjusted profit before tax (as modified by Annex C
Section 4); and

e its methodology for determining non-extractives adjusted profit before tax (as modified by Annex
C Section 4).
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553. This is separate to the process that tax administrations (and/or the review panel or determination
panel) would use to verify compliance with the approach described in the internal control framework.

Paragraph 2

554.  “Internal control framework” is a defined term and means a suite of policies and procedures which
is endorsed by the relevant senior management of the Ultimate Parent Entity and designed to ensure the
accurate application of Articles 6 and 7. If applicable to a Group, the suite of policies and procedures
extends to:

e the categorisation of revenues and costs for the purpose of applying Annex C Sections 2 and 3;

e the methodology for determining non-RFS adjusted profit before tax (as modified by Annex C
Section 4); and

o the methodology for determining non-extractives adjusted profit before tax (as modified by Annex
C Section 4).

555.  The relevant senior management could be the board of directors of the Ultimate Parent Entity, but
it could also be another layer of management that has the relevant responsibilities regarding Amount A,
such as the management that has operational responsibility for financial affairs and/or tax matters. It is
relevant that the relevant senior management is appropriately informed and that any potential risks
regarding revenue sourcing are being reported, e.g. when there are changes in the reliable method.

556. Endorsement by “senior management” would require a group of persons or an individual with
sufficient seniority and responsibility to endorse the internal control framework. This will depend on each
Covered Group’s internal delegation procedures. However, as a minimum, the expectation would be that
endorsement of the internal control framework would be required at least by the Chief Financial Officer of
the Covered Group or the Audit and Risk Committee (or equivalent) of the Group or, where such
endorsement is delegated by the individual responsible for the Group’s global taxation obligations (i.e. the
Global Head of Finance or the Global Head of Taxation for the Covered Group).

557.  For the internal control framework to be regarded as endorsed by senior management, whilst this
will depend on the internal delegation procedures of the Covered Group, it is envisaged that this would
entail approval by the relevant person(s) or committee and for this approval to be noted in the minutes of
a meeting of senior management (for example, an audit committee meeting) or directly in the internal
control framework itself.

558.  The purpose of the internal control framework is to provide a detailed way to explain the approach
taken to complying with the revenue sourcing rules, to enable the relevant tax administrations to review,
question and verify the approach. The internal control framework is necessary because the review of
compliance with the revenue sourcing rules (and if applicable, the categorisations and methodologies listed
in subparagraphs (b), (c) and (d)) is based on a review of systems, rather than a review of every underlying
transaction.

Article 20 - Amounts arising under this convention

559.  Atrticle 20 deals with the obligations of a Party in relation to amounts arising under the Convention.
The following paragraphs, generally, require that a Party not provide less favourable treatment in relation
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to liabilities imposed in accordance with or related to the Convention and ensure that the timely fulfilment
of the obligations of Covered Groups in accordance with the Convention are not hindered by other
measures in the domestic law of a Party. However, it is noted that Article 20 does not preclude a Party
from having more favourable conditions in relation to liabilities imposed in accordance with or related to
the Convention.

Paragraph 1

560. Paragraph 1 requires that Parties do not impose a rate of tax on amounts subject to Article 4 that
would be in excess of that which would apply in accordance with the taxation in that Party of business
profits of an enterprise carried on by a body corporate with the same relevant characteristics. This acts as
a limit to ensure that taxation in accordance with the Convention is non-discriminatory compared to the
income tax regime generally applicable in the Party to business profits.

561. In determining the “same relevant characteristics”, as liabilities imposed as a result of the
Convention fall on the Designated Payment Entity, in most cases this would mean the same relevant
characteristics would be an entity resident in a foreign Jurisdiction with taxable business profits in the Party.
Therefore, the relevant applicable tax rate in such circumstances would be that at which the Party taxes
permanent establishments in the Party of foreign resident companies. However, where the Designated
Payment Entity is a resident of a Party which has a bilateral tax treaty with the Party that is taxing business
profits in accordance with Article 4, the Articles of that treaty as they affect the taxation of business profits
are also relevant.

562. In accordance with paragraph 1, a Party shall be allowed to include the effect of subnational
income taxes, in certain situations, regardless of whether such taxes are levied directly by subnational
Jurisdictions or indirectly by federal government, in determining the tax rate that would have been paid in
accordance with the income tax regime generally applicable in that Party on business profits of an
enterprise in that Party. The purpose of this provision is only to allow for Parties to apply taxation at a tax
rate inclusive of subnational income tax rates in specific circumstances, and not to directly confer a right
to taxation under the Convention to subnational governments.

563. The inclusion of a subnational income tax in the tax rate ceiling in respect of a Period is only
allowed in circumstances where:

e the subnational income tax generally applies to business profits of an enterprise carried on by a
body corporate with the same relevant characteristics;

o relief for Amount A is calculated based on any subnational income taxes included in the tax rate
ceiling in respect of the Period. That is, in calculating the relief provided to a relief entity under the
Convention, a Party must also provide relief on a basis inclusive of any subnational income taxes;
and

o the subnational entity which levies the income tax has not been determined to have enacted a
subnational DST or Relevant Similar Measure under Annex H(11) through (14) that is in effect for
the Period.

When one of these conditions is no longer met, the subnational income tax cannot be included in the
computation of the tax rate ceiling, which leads to a decrease in the tax rate ceiling. If needed, the
federal tax rate imposed on Amount A shall be reduced to ensure compliance with the decreased tax
rate ceiling.
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564. In determining the tax rate ceiling in paragraph 1, how a federally levied income tax and
subnational income taxes interact will determine the appropriate tax rate. For example, it is straightforward
in situations where subnational income tax is applied on the same or substantially the same tax base as
federally levied income tax. Therefore, the tax rate prescribed in paragraph 1 would be the federally levied
corporate income tax rate plus the tax rate of the relevant subnational income taxes. Where the rate of
subnational income taxes is not uniform, Parties shall be permitted to use a weighted average of the
applicable subnational income taxes. A Party shall be free to determine which weighted average metric it
chooses to base such a calculation, provided the relevant metric is a reasonable approximation of the
distribution of taxable income between its subnational jurisdictions. Such metrics may include but are not
limited to a basis of final consumption expenditure, Gross Domestic Product, population or taxable income
derived in each subnational jurisdiction. However, in all instances the metric needs to be based on a
weighted average. Where an income tax levied by a subnational government does not meet the conditions
above, the subnational government’s tax rate will be deemed zero, for the purpose of determining the
weighted average.

565. Where the federally levied income tax rate is reduced in circumstances where a subnational
income tax also applies (i.e. the tax rate at a federal level is lowered to provide headroom for subnational
taxes), the reduced tax rate of the federally levied income tax (not the headline tax rate) is the relevant
rate to which the weighted average subnational income tax rate is added. However, to the extent that this
results in a ceiling below the federally levied tax rate (prior to the reduction for subnational taxes), the
federal income tax rate shall be the ceiling without adjustment for subnational income taxes. This may
apply in particular when a Jurisdiction does not satisfy the conditions described in paragraph 563, leading
to a decrease of the weighted average as per this paragraph and paragraph 564.

566. As paragraph 1 only prescribes a tax rate ceiling, and not the applicable rate of taxation for Amount
A Profit, a Party may set its rate of taxation on Amount A Profit inclusive of subnational income taxes but
below the prescribed tax rate ceiling. Where this occurs, the Party will be considered to have met the
requirements of paragraph 1, if it provides relief for Amount A Profit in accordance with Article 12, on a
basis inclusive of any subnational income taxes. However, where relief for subnational income taxes is
provided via exemption, it will not be considered compliant for purposes of paragraph 1, as the use of the
exemption method is not prescribed in Article 12(1) and those subnational income taxes cannot be included
in the tax rate ceiling.

Paragraph 2

567. Paragraph 2 requires that Parties take appropriate measures in their domestic law to the extent
necessary to effectively enforce compliance in relation to a tax liability imposed by that Party under Article
4. This requires a Party to ensure that any liabilities imposed by that Party are backed by effective
enforcement mechanisms in its domestic law. However, as prescribed by paragraphs 3 and 4, such
mechanisms cannot be in excess of those imposed for a similar offense in relation to business profits of
an enterprise with the same relevant characteristics under the income tax regime generally applicable in
that Party.

Paragraph 3

568. Paragraph 3 requires that a Party shall not impose interest or administrative penalties in relation
to a tax liability or obligation related to that tax liability in accordance with Article 4 that exceed those that
would apply if a similar offence in relation to business profits of an enterprise with the same relevant
characteristics under the income tax regime generally applicable in that Party. Paragraph 3 only applies to
interest imposed and payable to a Party. Paragraph 3 does not apply to interest that may be payable by a
Party in relation to underclaimed relief or an overpaid liability.
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Paragraph 4

569. Paragraph 4 requires a Party to take appropriate measures in its domestic law to ensure that
payments made in accordance with Article 4 and compensation payments in accordance with Article 13
can be made by Group Entities in a timely manner.

570. Parties to the Convention may have measures, such as currency controls, foreign exchange
controls or currency exchange controls, contained in their domestic law that regulate or limit cross-border
currency transactions. Paragraph 4 does not prohibit such measures applying to payments made in
accordance with the Convention. However, it does require a Party to ensure that such measures do not
hinder the timely payments of amounts under the Convention. The scope of such measures is relevant
when considering whether such measures hinder timely payment of amounts under the Convention,
including whether such measures relate to all cross-border currency transfers or only those in the local
currency of the Party. Where the latter is the case, the fact that Covered Groups can arrange their affairs
in a different currency without being subject to such measures is a relevant consideration.

571.  Parties shall not be required to put in place any special measures to meet their obligation under
paragraph 4, provided their current processes allow for payments made in the satisfaction of amounts
covered by the Convention in a timely manner.

Paragraph 5 and 6

572.  Paragraph 5 sets out an obligation on a Party that its domestic laws regarding the rights of appeal
or review, the rules in relation to audits and the statute of limitations applicable to entities subject to tax in
accordance with the Convention should not provide less favourable conditions than those applicable to
entities with the same relevant characteristics under its income tax regime.

573.  Paragraphs 1 and 3 deal with non-discrimination in relation to rate of taxation, and interest and
administrative penalties, respectively. Paragraph 5 specifically deals with the formalities concerned with
such taxation in relation to rights of appeal, audits and statute of limitations. However, this specific
obligation against less favourable conditions does not extend to circumstances where the formalities
associated with taxation are in relation to an obligation under the Convention.

574.  Notwithstanding this obligation, paragraph 6 allows a Party to the Convention to extend the statute
of limitation on the assessment of tax for the period in which it is restricted from undertaking compliance
activities pursuant to Articles 22(6) and 23(5). The “assessment of tax” takes its ordinary meaning as the
act of computing tax due under the domestic laws of the relevant Party. The purpose of this exception is
to ensure that Parties are not adversely impacted by a MNE group’s decision to avail itself of the tax
certainty processes for Amount A. Such an adverse impact could arise if the MNE group withdraws (or is
deemed to have withdrawn) a request for certainty with respect to Amount A before an outcome is reached.
Accordingly, a Party may adopt a provision under domestic law that suspends the statute of limitations on
assessment for the duration of any period in which the Convention restricts compliance activities without
violating the general principle set forth in Article 20(5).

575. For example, a Party may have a three-year statute of limitation on assessment that applies to
taxpayers subject to income tax in its Jurisdiction. Therefore, under Article 20(5) the three-year statute of
limitation also applies to assessments in relation to tax in accordance with Article 4. If a Covered Group’s
request for comprehensive certainty for the Period has been accepted, all Parties must suspend domestic
compliance activities under Article 23(5) for the Period. Parties are required under the Convention to
implement any comprehensive certainty outcome regardless of their domestic laws (including statute of
limitations). However, if the Covered Group later withdraws its request for comprehensive certainty, a Party
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may be precluded from assessing a tax that it is otherwise entitled to. To prevent such circumstances from
occurring, Article 20(5)(b) allows Parties to enact domestic legislation that suspends the statute of
limitations for the period in which the Convention restricts compliance activities. Some Jurisdictions may
provide for a new statute of limitations (e.g. three years after the Covered Group withdraws its request for
comprehensive certainty) instead of suspending the current statute of limitations. The new statute of
limitations would be subject to the general prohibition under paragraph 5.

Article 21 — Currency conversion rules for calculations and liabilities

576. Article 21 deals with foreign currency translation rules for Amount A related calculations and
thresholds. In undertaking the relevant calculations required under the Convention, there are instances
where amounts may be required to be translated into a common currency. To ensure consistency in the
application of these translations between Parties, it is required that all amounts are translated according
to the following rules. Paragraphs 2 through 4 are meant to ensure that in all circumstances, identical
outcomes will apply in all Parties as to whether a Group is above or below an Amount A related threshold.

Paragraph 1

577. Paragraph 1 requires that any amounts used in calculations for Amount A are translated to the
presentation currency of the Consolidated Financial Statements of the Covered Group. This establishes
that all the relevant calculations for Amount A purposes should be undertaken in the presentation currency
of the Consolidated Financial Statements of the Covered Group. In undertaking the relevant foreign
exchange translations, Covered Groups will be required to translate such amounts to the presentation
currency of the Consolidated Financial Statements of the Covered Group, in accordance with the
Acceptable Financial Accounting Standard applicable to the Consolidated Financial Statements. This
applies not only to amounts that are reflected directly in the Consolidated Financial Statements, but also
those that may be subject to elimination as part of the consolidation process. As such, all amounts should
be translated to the presentation currency of the Covered Group under the Acceptable Financial
Accounting Standard applicable to the Consolidated Financial Statements regardless of whether the
accounting standard applies to those amounts.

578. However, “any amount relevant to the Convention” does not include the translation of any relevant
tax liability applied to Amount A Profit in accordance with Article 4. For the purpose of determining the tax
payable by the Designated Payment Entity, a Party will be free to determine the relevant foreign currency
translation rate in accordance with its domestic law, provided the rate is reasonable and referable to the
Period. As such, the Covered Group will calculate the Amount A Profit attributable to a Party in accordance
with Article 4 and the other Articles of the Convention in the presentation currency of the Covered Group.
This will result in an amount of Amount A Profit allocated to the Party under Article 4 in the presentation
currency of the Covered Group. A Party may then, have domestic foreign exchange translation rules to
convert the Amount A Profit from the presentation currency of the Covered Group, to the local currency for
the purpose of determining the amount of profit to be included in the domestic tax return (if streamlined
compliance does not apply) or the liability and payment to be included as part of the Amount A Tax Return
and Common Documentation Package. This similarly applies to the calculation of relief provided to relief
entities.

Paragraphs 2 and 3

579. Paragraphs 2 and 3 specifically deal with circumstances where a Party decided to express the
relevant monetary thresholds within the Convention in their domestic law based on local currency rather
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than a euro-denominated amount. To ensure a coordinated application of the rules and consistency across
Parties, harmonised foreign exchange translation rules in relation to these thresholds are required.

580. Where monetary thresholds in the Convention are expressed in domestic legislation in a non-euro
denominated currency, paragraph 2 provides that these thresholds will need to be rebased annually to
ensure a co-ordinated and consistent application and scope of the Convention across Parties. This applies
to all euro-denominated thresholds within the Convention.

581. Where the aforementioned thresholds are expressed in domestic legislation in a non-euro
currency, the amounts will need to be rebased to ensure a coordinated application of the Convention as
well as consistency in the thresholds used by different Parties on an ongoing basis. To ensure equivalency
with the euro denominated amounts as well as across Jurisdictions, the thresholds should be rebased as
of the same date and using equivalent current exchange rates. Those rebased thresholds should apply
consistently for the reporting Period starting as of (or with a start date that is set by reference to) a common
date following the rebasing, such as 1 January (including a Period with a start date such as the Sunday
nearest to 1 January).

582.  Greater certainty is provided when the applicable monetary thresholds are known to Covered
Groups prior to the commencement of the relevant Period. Parties should hence rebase the local currency
thresholds provided in their domestic legislation based on an exchange rate that is available at the
beginning of a Period at the latest. Therefore, the rebasing of the relevant thresholds should be undertaken
with reference to the average foreign exchange rate for the December month immediately prior to the
commencement of the relevant calendar year.

583.  Where the relevant Article in the Convention includes a threshold that references previous Periods,
the foreign exchange rate for each individual year will be based on the average foreign exchange rate for
December of the calendar year immediately preceding the calendar year in which such previous Period
starts, rather than a single exchange rate applied for purposes of all the relevant Periods.

584.  The applicable average foreign exchange rate will be determined by:
o the foreign exchange reference rates as quoted by the European Central Bank (ECB); or

e where the ECB does not provide a foreign exchange reference rate for the local currency of a
Jurisdiction, or the Jurisdiction faces legal or practical impediments to using such exchange rate
when setting their own monetary thresholds under domestic legislation, the average foreign
exchange rate will be determined by that quoted by the Jurisdiction’s central bank.

Paragraph 4

585.  Paragraph 4 applies to align the translation of the relevant amounts, calculated in accordance with
paragraph 1, in the presentation currency of the Covered Group’s Consolidated Financial Statements, to
the relevant thresholds to which paragraphs 2 and 3 apply.

586. Where the presentation currency of the Covered Group’s Consolidated Financial Statements
differs from the currency a Party expresses the relevant Amount A thresholds in, Covered Groups will be
required, for purposes of each Party’s domestic law, to translate amounts from the presentation currency
of the Covered Group to the specified currency of the threshold in each Party.

587. As a Party may determine the relevant threshold in its local currency, and such thresholds are
rebased annually based on the average rate of the December month in the prior calendar year to the
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commencement of the Period, the use of any other exchange rate will potentially give rise to distortions in
the application of such thresholds to a Covered Group, due to exchange rate differences. Therefore, to
ensure consistency of the application of these thresholds across all Parties, Parties shall require Covered
Groups, when applicable, to translate amounts from the presentation currency of the Covered Group’s
Consolidated Financial Statements to the currency in which the threshold is expressed in domestic law,
based on the same rate as prescribed under paragraphs 2 and 3. That is, translate the relevant amounts
based on the average foreign exchange rate for December of calendar year immediately preceding the
commencement of the Period.

Section 2 — Tax certainty framework for Parts Il to IV (Amount A)

Article 22 — Requests for certainty over whether a Group is a Covered Group

Paragraph 1

588. Paragraph 1 allows a Group to request scope certainty that it is not a Covered Group for a Period
specified in the request, because it does not meet the Revenue Test and/or the Profitability Test in Article 3.
A request for scope certainty must be accompanied by payment to the lead tax administration of the
relevant tax certainty user fee.
589. A request for scope certainty under paragraph 1 covers the following aspects of the Convention,
where relevant to a particular case. Where a particular aspect is not relevant in determining whether a
Group is a Covered Group, it shall not be covered by a scope certainty review.

a) The identification of the Ultimate Parent Entity and application of the definition of a Group.

b) The calculation of Adjusted Revenues and application of the revenue test.

c) The calculation of the pre-tax profit margin and application of the profitability test.

d) Issues with respect to the application of rules on qualifying extractives groups and Groups that
include one or more regulated financial institutions, including:

i) whether the Group meets the definition of a qualifying extractives group or Group that
includes one or more regulated financial institutions,

i) the Group’s methodology for demonstrating that it does not meet, as applicable,
(1) the non-extractives revenue test,
(2) the non-extractives segment revenue test,
(3) the non-RFS revenue test, or
(4) the non-RFS segment revenue test,

and the application of the applicable test, if relevant, and
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iii) the Group’s methodology for determining, as applicable,
(5) non-extractives adjusted profit before tax (as modified by Annex C Section 4), or
Non-RFS adjusted profit before tax (as modified by Annex C Section 4),

and the application of the non-extractives profitability test, non-extractives segment profitability
test, non-RFS profitability test, or Non-RFS segment profitability test, if relevant.

e) Issues with respect to the application of rules on Segmentation, including:
i) the identification of one or more disclosed segments of the Group,

i) the Group’s methodology for calculating segment revenues and application of the segment
revenue test,

iii) the Group’s methodology for calculating segment pre-tax profit margin and application of
the segment profitability test, and

iv) if the Group is a qualifying extractives group or a Group that includes one or more regulated
financial institutions, the issues mentioned in subparagraph (d) as they relate to the
disclosed segments.

f) Issues with respect to the application of rules on internal fragmentations, including:
i) the ownership structure of the Group,
i) whether an internal fragmentation has occurred,

iii) whether the Group’s Total Revenues and those of other Fragmented Groups resulting
from the same internal fragmentation meet the revenue test, and

iv) whether failing the revenue test in Article 3(1)(a) is one of the principal purposes of the
internal fragmentation.

9) Any other issues relevant to whether the Group is a Covered Group or a disclosed segment
is a covered segment for the Period.

590. In order to ensure that a scope certainty review is coordinated, both on the part of the Group and
on the part of tax administrations, a request should be submitted by the coordinating entity of a Group to
the lead tax administration of that Group.

591. A request for scope certainty must be submitted within certain time windows, set out in
paragraph 1. No request can be submitted before the Convention has been in force for 365 days.

592.  Subparagraph (a) sets out the earliest date upon which a request for scope certainty may be
submitted, after the Convention has been in force for 365 days. Subdivision (i) provides a general rule that
a request may be submitted on or after the last day of the Period to which the request relates. This is
because, in most cases, providing certainty that a Group is not a Covered Group requires information on
the Group’s revenues and profits for a Period, and this information will not be complete until the Period is
ended.
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593. Article 3(2) includes a specific rule that, where a Group was not a Covered Group in the
immediately preceding two Periods (or where the Group was only in existence for one preceding Period,
in that Period), two further tests must be met in order for a Group to be a Covered Group. Paragraph 1(a)(ii)
provides that, where a Group considers that it does not meet one or both of these tests, it may submit a
request for scope certainty once it has the information to demonstrate this, even if this means that the
request is submitted before the last day of the Period to which it relates.

594.  Subparagraph (b) sets out the latest date upon which a request for scope certainty may be
submitted. Subdivision (i) provides a general rule that a request may be submitted up to the deadline for
the filing of an Amount A Tax Return and Common Documentation Package for the Period to which the
request relates.

595. In addition to this general deadline, where a Group does not submit a request for scope certainty
as it does not consider itself to be a Covered Group for a Period, but is subsequently notified that the tax
administration of a Party intends to commence enquiries as to whether the Group is a Covered Group,
paragraph 1(b)(ii) provides that the Group has 90 days from being informed of this fact to submit a request
for scope certainty. This recognizes the benefit of a consistent application of the Convention by Parties,
even when a Group does not initially request scope certainty.

596. Paragraph 1(b)(iii) provides that the Conference of the Parties may agree further deadlines that
shall allow a Group to submit a request for scope certainty in other circumstances.

Paragraph 2

597.  Under Paragraph 2, where a Group is a qualifying extractives group or a Group that includes one
or more regulated financial institutions, and the coordinating entity of the Group submits a request for
scope certainty that the Group was not a Covered Group for a Period, it may at the same time submit a
request a scope advance certainty with respect to its application of rules under Annex C Section 2 or 3, as
appropriate. This request shall also be with respect to aspects of a Group’s internal control framework that
are relevant to the particular approach covered by the request. A request for scope advance certainty must
be accompanied by payment to the lead tax administration of the relevant tax certainty user fee.

598.  For Groups that fall within the scope of the rules in Annex C Section 2 or 3, the correct application
of these rules will be fundamental to whether they are considered a Covered Group for a Period, and this
may involve the introduction of new methodologies to collect and present information on a Group in a form
that is not currently required for any other purpose. It may also require changes to aspects of a Group’s
internal control framework to ensure these methodologies are being applied correctly and the information
provided in a Group’s scope certainty documentation package is accurate. As such, paragraph 2 allows a
Group to request certainty that listed parties agree in advance the approach that shall be taken by a Group
for a Period specified in the request for scope advance certainty, and for a specified number of later Periods
subject to conditions, and also that relevant aspects of the Group’s internal control framework are
considered to be designed and operating effectively. Subject to Article 26, Article 29 and Annex F Section
1, an approach covered by an advance certainty outcome shall not be considered further as part of a scope
certainty review for a Period in which that certainty outcome applies, reducing the risk of disagreements
and increasing the efficiency of the scope certainty review process for Groups and listed parties.

599. Subparagraph (c) provides that the Conference of the Parties may agree that scope advance
certainty shall be available over other provisions of the Convention.
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Paragraph 3

600. Paragraph 3 provides that the lead tax administration shall accept a valid request for scope
certainty or scope advance certainty on behalf of listed parties.

601. A valid request is one that is submitted by the deadlines in paragraphs 1 and 2, as applicable,
which is accompanied by a scope certainty documentation package or advance certainty documentation
package, as relevant, and which complies with the format agreed by the Conference of the Parties.
Payment of the applicable tax certainty user fee must also have been made to the lead tax administration.

602. Where arequest is not in the correct format or is not accompanied by the required documentation,
the lead tax administration shall require this to be corrected within 60 days, though this may be extended
by a further 90 days if the coordinating entity explains why more time is needed to make the correction or
provide the missing documentation and this is agreed by the lead tax administration. Where a corrected
request or the missing documentation is not submitted to the lead tax administration by this deadline, the
coordinating entity is considered to have withdrawn its request for certainty.

603. Paragraph 3 also provides that where a request is accepted, the request and complete
documentation package shall be exchanged with all listed parties within 30 days. Where a request for
scope certainty is accepted, all Parties that are not listed parties shall be notified that this is the case by
the same deadline.

Paragraph 4

604. Paragraph 4 provides a process whereby the Competent Authority of a Party that is not included
as a listed party by the coordinating entity can notify the Competent Authority of the lead tax administration
that it considers that the Party for which it is Competent Authority should be a listed party, for example
because it is a Jurisdiction in which the Group has revenues in excess of the nexus threshold in Article 8.
This should be accompanied by any documentation or other evidence to support the Competent Authority’s
position, such as that described in Annex F Section 4.

605. The lead tax administration may consult with the coordinating entity to consider whether the Party
should be added to the list of listed parties but is not required to do so. Where this consultation does
happen and the coordinating entity agrees that the Party is a listed party, the Party shall be added to the
list of listed parties. Even where the coordinating entity does not agree, or if the lead tax administration
does not consult with the coordinating entity, if the lead tax administration considers that the Party has a
reasonable basis for being included as a listed party, it shall be added to the list of listed parties. If the
Party is added to the list of listed parties, the Competent Authority of the Party is informed and within 15
days all information already exchanged with the Competent Authorities of listed parties shall be exchanged
with the Competent Authority of that Party.

Paragraph 5

606. In general, where a Group submits a request for scope certainty, certainty shall be provided by all
listed parties included in the Group’s request and those that are added to this list in accordance with a
process in paragraph 4.

607.  Notwithstanding this, paragraph 5 provides that, where a request for scope certainty is made within
90 days after the Ultimate Parent Entity of a Group or any Group Entity is notified that a Party intends to
commence enquiries as to whether the Group is a Covered Group, another Party had previously notified
the Group that it intended to commence such enquiries, and the Group did not submit a request for scope
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certainty within 90 days of that notification, that other Party may notify the lead tax administration that it
shall not be a listed party for purposes of the scope certainty review. This balances the need for a Group
to be able to request certainty where it is aware that a tax administration considers that it may be a Covered
Group with the need for a tax administration to be able to undertake enquiries under its domestic law where
notice is given to a Group but no request for scope certainty is submitted.

Paragraph 6

608. Where the Competent Authority of a listed party is notified through the process in paragraph 3 that
a request for scope certainty has been accepted, that listed party shall suspend any domestic enquiries
that are ongoing, and shall not commence any new enquiries, as to the application of the Convention to
Group Entities of that Group with respect to the Period covered by the request. The listed party may take
the minimum procedural steps required to protect its ability to undertake compliance activity later, such as
opening an enquiry on a protective basis, but may not take substantive action such as requesting
information from a Group Entity or issuing a tax assessment.

609. Paragraph 6 does not prevent a listed party from undertaking enquiries for a Period that is not
covered by a request for scope certainty, or with respect to matters not covered by the Convention,
including related issues.

610. The obligation to suspend domestic enquiries under paragraph 6 shall cease to apply in
circumstances where the coordinating entity notifies the lead tax administration that it withdraws its request
for scope certainty or is otherwise considered to have withdrawn its request in accordance with
Article 30(1).

611.  This obligation shall also cease to apply where:

a) the scope certainty outcome provided to a Group includes a decision that the Group is a
Covered Group, and the Group did not submit a request for comprehensive certainty by the
deadline in Article 29(1)(b), or

b) the scope certainty outcome agreed following a follow-up scope certainty review provides that
it was not possible to agree that the Group continues not to be a Covered Group, or the
coordinating entity withdraws its request for follow-up certainty and informs the lead tax
administration that it intends to submit a request for scope certainty or comprehensive
certainty, and the Group did not submit a request for scope certainty or comprehensive
certainty by the relevant deadline in Article 29(2)(b) or in Annex F Section 1(18), as applicable.

612.  This ensures that, where one certainty process has come to an end, but there is an expectation
that a second process (either a scope certainty review or comprehensive certainty review) will be requested
for the same Period, domestic compliance activity is not commenced before the deadline for that request
is reached. However, if a second request for certainty is not submitted by this deadline, a Party is not
prevented from undertaking enquiries under its domestic law.

Paragraph 7

613.  Paragraph 7 provides that the Conference of the Parties may agree a specific follow-up scope
certainty review process where a Group has previously been found not to be a Covered Group, and
particular conditions apply. This will simplify the process for determining that a Group continues not to be
a Covered Group for certain Groups and for tax administrations with respect to these Groups.
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614.  Where it is not possible as a result of a follow-up scope certainty review to conclude that a Group
continues not to be a Covered Group, a Group may within 90 days of being informed of this submit an
updated request for a scope certainty review for the same Period. This recognizes the fact that a follow-up
scope certainty review may be based on simplified documentation requirements and allows a Group the
opportunity to request a scope certainty review based on fuller documentation before it is concluded that
the Group is a Covered Group.

Paragraph 8

615.  Where a Group has submitted a request for scope certainty but then has withdrawn that request,
or is considered to have done so under Article 30, a further request for scope certainty shall not typically
be accepted for the same Period.

616. Paragraph 8 does not prevent a coordinating entity from requesting scope certainty where it has
notified the lead tax administration that it is withdrawing its request for follow-up scope certainty but intends
to submit a request for scope certainty, and it submits a request for scope certainty accompanied by a
scope certainty documentation package within 90 days.

617.  Where a scope certainty review was undertaken by the lead tax administration, and this review
concluded without a scope certainty outcome because the lead tax administration determined that the
coordinating entity was persistently late in providing information without explanation or acted in an
uncooperative or non-transparent manner, including by providing inaccurate or incomplete information, the
next time the coordinating entity submits a request for scope certainty the review shall be undertaken by a
scope review panel. Paragraph 8 does not prevent the coordinating entity from requesting that the scope
review panel also undertake a review of the Period for which a scope certainty outcome was not provided,
with payment to the lead tax administration of the applicable tax certainty user fee. This prevents a Group
being permanently denied certainty for a Period by the decision of a single tax administration.

Paragraph 9

618. Paragraph 9 provides that the Conference of the Parties may agree specific arrangements
connected with the process for the submission of a request for certainty under Article 22 and the
acceptance of a request by the lead tax administration, comprising

a) requirements as to the form and content of a request under Article 22, and
b) practical steps to be undertaken by a lead tax administration in complying with the provisions

of the Article.

Article 23 — Requests for certainty by a Covered Group

Paragraph 1

619.  Paragraph 1 allows a Group to request comprehensive certainty with respect to its application of
provisions of the Convention, as set out in its Amount A Tax Return and Common Documentation Package
for a Period specified in the request. A request for comprehensive certainty must be accompanied by
payment to the lead tax administration of the relevant tax certainty user fee.
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620. A request for comprehensive certainty under paragraph 1 covers all aspects of Parts Il to IV,
including the following, where relevant to a particular case. Where a particular aspect is not relevant to a
Group for a particular Period, it shall not be covered by a comprehensive certainty review.

a) The definition of a Group.

b) Whether a Group is a Covered Group for the Period.

c) The treatment of disclosed segments.

d) The determination and treatment of revenues and costs for purposes of Annex C Section 2
or 3.

e) The calculation of Adjusted Profit Before Tax.
f) Application of the autonomous domestic business exemption.
g) Application of the defence groups adjustment.

h) The categorisation of transactions and choice of reliable method for purposes of revenue
sourcing.

i) Jurisdiction-level financial statements for the purpose of applying rules on the marketing and
distribution profits safe harbour adjustment and the Elimination of Double Taxation.

) Whether any of the critical assumptions agreed as part of an advance certainty outcome of
the Group are no longer met.

k) The identification of Parties in which the Group meets the applicable nexus threshold.
1) The allocation of Amount A Profit to affected parties.

m)  The application of the marketing and distribution profits safe harbour adjustment.

n) The Elimination of Double Taxation.

621.  Subparagraph (a) provides a general rule that a request shall be submitted at the same time as
the Group’s Amount A Tax Return and Common Documentation Package for the Period.

622. Where a Group does not submit a request for comprehensive certainty, and is subsequently
notified that two or more tax administrations of Parties intend to commence a multilateral tax examination
of the Group’s Amount A Tax Return and Common Documentation Package under the process in Article
31, subparagraph (b) provides that the Group has 30 days from being informed of this fact to submit a
request for comprehensive certainty. This recognizes the benefit of a consistent application of the
Convention by Parties, even when a Group does not initially request comprehensive certainty.

623. Subparagraph (c) provides that the Conference of the Parties may agree further deadlines that
shall allow a Group to submit a request for comprehensive certainty in other circumstances.

624. In order to ensure that a comprehensive certainty review is coordinated, both on the part of the
Group and on the part of tax administrations, a request should be submitted by the coordinating entity of
a Group to the lead tax administration of that Group.
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Paragraph 2

625.  Under Paragraph 2, where a Group submits a request for comprehensive certainty for a Period, it
may at the same time submit a request for advance certainty with respect to its application of rules on
revenue sourcing in Articles 6 and 7, or aspects of the special rules that apply to Groups that include one
or more regulated financial institutions and qualifying extractives groups in Annex C. A request for advance
certainty shall also be with respect to aspects of a Group’s internal control framework relevant to the
proposed approach covered by the request. A request for advance certainty must be accompanied by
payment to the lead tax administration of the relevant tax certainty user fee.

626. A Group’s approach to applying rules on revenue sourcing contained in Articles 6 and 7 will be
fundamental to the correct application of the Convention for a Period, and this may involve the introduction
of new methodologies to collect and present information on a Group’s activities in a form that is not
currently required for any other purposes. It may also require changes to aspects of a Group’s internal
control framework to ensure these methodologies are being applied correctly and the information provided
in a Group’s Amount A Tax Return and Common Documentation Package is accurate. This also applies
to rules on the application of the Convention to a Group that includes one or more regulated financial
institutions or a qualifying extractives group, for Groups within the scope of those rules. As such, paragraph
2 allows a Group to request certainty that affected parties agree in advance the approach that shall be
taken by a Group for a Period specified in the request for advance certainty, and for a specified number of
later Periods subject to conditions, and also that relevant aspects of the Group’s internal control framework
are considered to be designed and operating effectively. Subject to Article 26, Article 29 and Annex F
Section 1, an approach covered by an advance certainty outcome shall not be considered further as part
of a comprehensive certainty review for a Period in which that certainty outcome applies, reducing the risk
of disagreements and increasing the efficiency of the comprehensive certainty review process for Groups
and affected parties.

627.  This request should be accompanied by an advance certainty documentation package.

Paragraph 3

628. Paragraph 3 includes provisions for a valid request for comprehensive certainty or advance
certainty to be accepted. A valid request is one that is submitted by the deadlines in paragraph 1 and 2,
as applicable, which is accompanied by an Amount A Tax Return and Common Documentation Package
or advance certainty documentation package as relevant, and which meets any requirements agreed by
the Conference of the Parties with respect to the format of a request. Payment of the applicable tax
certainty user fee must also have been made to the lead tax administration.

629. Where arequest is not in the correct format or is not accompanied by the required documentation,
the lead tax administration shall require this to be corrected within 60 days, though this may be extended
by a further 90 days if the coordinating entity explains why more time is needed to make the correction or
provide the missing documentation and this is agreed by the lead tax administration. Where a corrected
request or the missing documentation is not submitted to the lead tax administration by this deadline, the
coordinating entity is considered to have withdrawn its request for certainty.

630. A comprehensive certainty outcome resulting from a comprehensive certainty review shall be
binding on all Parties. Therefore, under subparagraph (a), where a valid request for comprehensive
certainty is submitted to the lead tax administration, the lead tax administration shall accept this request
on behalf of all Parties, including those that are not affected parties.
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631.  Unlike a comprehensive certainty outcome, an advance certainty outcome is binding only on
affected parties. This reflects the fact that an advance certainty outcome will apply in a number of Periods,
including Periods which will not have commenced when a request is made. Parties which are not affected
parties shall not be bound by an advance certainty outcome in the event they are affected parties in a
future Period covered by that outcome. As such, under subparagraph (b), where a valid request for
advance certainty is submitted to the lead tax administration, the lead tax administration shall accept this
on behalf of affected parties only. In order to reduce the risk that in a future Period an affected party is not
bound by an advance certainty outcome, a request for advance certainty may identify additional affected
parties for purposes of an advance certainty review that are not affected parties for purposes of a
comprehensive certainty review requested at the same time (e.g. where a Group did not have Adjusted
Revenues in a Party in the Period to which the request for comprehensive certainty relates, but it does
have or anticipates that it may have Adjusted Revenues in that Party in a later Period covered by the
request for advance certainty). The coordinating entity should provide an explanation as to the reason for
why a Party is included as an affected party in a request for advance certainty, that was not included as
an affected party in a request for comprehensive certainty submitted at the same time.

632. Following the acceptance of a request for comprehensive certainty or a request for advance
certainty, the Competent Authority of the Party of the lead tax administration shall exchange the request,
and the advance certainty documentation package if relevant, with the Competent Authorities of all affected
parties by the later of the deadline for the exchange of the Amount A Tax Return and Common
Documentation Package (to be agreed by the Competent Authorities of two or more Parties pursuant to
Article 37(2)) and 30 days after the request is accepted. By the same deadline it shall also notify the
Competent Authorities of all Parties that the request for comprehensive certainty has been accepted.

Paragraph 4

633. Paragraph 4 provides a process whereby the Competent Authority of any Party may notify the
Competent Authority of the Party of the lead tax administration that it considers the Party for which it is
Competent Authority to be a Party in which the Group has revenues in excess of the nexus threshold in
Article 8. This should be accompanied by documentation sufficient to demonstrate a reasonable basis for
this view. Annex F Section 4 includes a list of the types of documentation that may be provided, depending
upon the category of revenues in the Party.

634. If the lead tax administration agrees that the documentation provided demonstrates a reasonable
basis for the view of Competent Authority of the Party, it shall inform the coordinating entity that the Party
is an affected party. Within 15 days of this, all information already exchanged with the Competent
Authorities of affected parties shall be exchanged with the Competent Authority of that Party.

Paragraph 5

635. Where the Competent Authority of a Party is notified through the process in paragraph 3 that a
request for comprehensive certainty has been accepted, that Party shall suspend any domestic enquiries
that are ongoing, and shall not commence any new enquiries, as to the application of the Convention to
Group Entities of that Group with respect to the Period covered by the request. The Party may take the
minimum procedural steps required to protect its ability to undertake compliance activity later, such as
opening an enquiry on a protective basis, but may not take substantive action such as requesting
information from a Group Entity or issuing a tax assessment.

636. Nothing in paragraph 5 shall prevent any Party from collecting tax due in accordance with the
Group’s Amount A Tax Return and Common Documentation Package. Paragraph 5 also does not prevent
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a Party from undertaking enquiries for a Period that is not covered by a request for comprehensive
certainty, or with respect to matters not covered by the Convention, including related issues.

637. The obligation to suspend domestic enquiries under paragraph 5 shall cease to apply in
circumstances where the coordinating entity notifies the lead tax administration that it withdraws its request
for comprehensive certainty, or is otherwise considered to have withdrawn its request in accordance with
Article 30(1).

Paragraph 6

638. Where a Group has submitted a request for comprehensive certainty but then has withdrawn that
request, or is considered to have done so under Article 30, a further request for comprehensive certainty
shall not typically be accepted for the same Period.

639. Where a comprehensive certainty review was undertaken by the lead tax administration, and this
review concluded without a comprehensive certainty outcome because the lead tax administration
determined that the coordinating entity was persistently late in providing information without explanation
or acted in an uncooperative or non-transparent manner, including by providing inaccurate or incomplete
information, the next time the coordinating entity submits a request for comprehensive certainty the review
shall be undertaken by a review panel. Paragraph 5 does not prevent the coordinating entity from
requesting that the review panel also undertake a review of the Period for which a comprehensive certainty
outcome was not provided, with payment to the lead tax administration of the applicable tax certainty user
fee. This prevents a Group being permanently denied certainty for a Period by the decision of a single tax
administration.

Paragraph 7

640. Paragraph 7 provides that the Conference of the Parties may agree specific arrangements
connected with the process for the submission of a request for certainty under Article 23 and the
acceptance of a request by the lead tax administration, comprising

a) requirements as to the form and content of a request under Article 23, and

b) practical steps to be undertaken by a lead tax administration in complying with the provisions
of the Article,

Article 24 — Conditions for a review by a scope review panel or review panel

Paragraph 1

641.  Paragraph 1 describes the circumstances in which a review undertaken subsequent to a request
for scope certainty shall be undertaken by a scope review panel of tax administrations. Where a review is
not to be undertaken by a scope review panel, it shall be undertaken by the lead tax administration.
Paragraph 1 includes a number of criteria for a review by a scope review panel, in subparagraphs (a)
through (g).

642. The criteria in subparagraphs (a) through (c) identify Groups for which a review shall need to
consider the application of particular provisions of the Convention. In order for a review to be undertaken
by a scope review panel, a Group should fall within at least one of these subparagraphs.
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a)

c)

Subparagraph (a) covers Groups which, based on information provided by the coordinating
entity, are a Group that includes one or more regulated financial institutions or are a qualifying
extractives group, and so a review shall consider the rules in Annex C Section 2 or 3.

Subparagraph (b) covers Groups which, based on their Consolidated Financial Statements
for the Period or on information provided by the coordinating entity, have a disclosed segment
with reported revenues or Adjusted Revenues in excess of EUR 20 billion and a pre-tax profit
margin or segment pre-tax profit margin in excess of 8 per cent, and so a review shall consider
the rules in Annex C Section 4.

Subparagraph (c) covers Groups which have resulted from an internal fragmentation, and so
a review shall consider Annex C Section 1(7) and (8), including the principal purposes of the
internal fragmentation.

643.  The criteria in subparagraphs (d) through (g) identify the circumstances in which a scope certainty
review of a Group falling within subparagraphs (a) through (c) shall be undertaken by a scope review panel.

a)

Subparagraph (d) provides that a review shall be undertaken the first time that a Group makes
a request for scope certainty in circumstances where a particular criterion in subparagraphs
(a) through (c) is met and this is accepted. For example, if a Group resulted from an internal
fragmentation in subparagraph (c), a scope review panel shall be established to undertake a
review the first time that the Group submits a request for scope certainty. If in a later year the
Group becomes a qualifying extractives group, a scope review panel shall also be established
the next time the Group submits a request for scope certainty, as this will be the first time it
has submitted a request as a Group to which subparagraph (a) applies.

Under subparagraph (e), where a Group has previously requested scope certainty, but a
scope certainty outcome was never agreed as the Group was persistently late in providing
information, acted in an uncooperative or non-transparent manner, or withdrew its request for
scope certainty before an outcome was reached, a scope review panel shall be established
the next time the Group requests scope certainty. This ensures that the first full scope
certainty review of a Group in subparagraphs (a) through (c) is undertaken by a scope review
panel.

Where subparagraph (e) does not apply (i.e. where a scope certainty outcome for the Group
has been agreed for an earlier Period), subparagraph (f) provides that, if the most recent
scope certainty review requested by the Group ended without a scope certainty outcome
because the Group was persistently late in providing information, or acted in an uncooperative
or non-transparent manner, the next scope certainty review for that Group shall be undertaken
by a scope review panel.

Subparagraph (g) provides that, in any case, a scope review panel shall be established to
undertake a scope certainty review where there is a Period of at least seven years between
the first day of the last Period for which a review was undertaken by a scope review panel
and the first day of the Period for which scope certainty is requested, if a scope review panel
is proposed by the lead tax administration or by any listed party. This ensures that a scope
review panel shall be established every seven years where in the view of the lead tax
administration or any listed party such a panel is necessary, but a scope review panel is not
required where neither the lead tax administration nor any listed party considers one to be
needed. Where no proposal for a scope review panel is made in accordance with
subparagraph (g), this subparagraph would also allow a scope review panel to be proposed
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for a subsequent Period if a Group made a request for scope certainty and a listed party
considered a scope review panel to be needed.

Paragraph 2

644. Under paragraph 2, a scope advance certainty review shall always be undertaken by a scope
review panel.

Paragraph 3

645. Paragraph 3 describes the circumstances in which a review undertaken subsequent to a request
for comprehensive certainty shall be undertaken by a review panel of tax administrations. Where a review
is not to be undertaken by a review panel, it shall be undertaken by the lead tax administration.

646. Paragraph 3 includes a number of criteria for a review by a review panel, in subparagraphs (a)
through (d). A review panel shall be established where any of these criteria are met.

a) Subparagraph (a) provides that a review shall be undertaken by a review panel the first time
that a Group makes a request for comprehensive certainty and this is accepted.

b) Under subparagraph (b), where a Group has previously requested comprehensive certainty,
but a comprehensive certainty outcome was never agreed as the Group was persistently late
in providing information, acted in an uncooperative or non-transparent manner, or withdrew
its request for comprehensive certainty before an outcome was reached, a review panel shall
be established the next time the Group requests comprehensive certainty. This ensures that
the first full comprehensive certainty review of a Group is undertaken by a review panel.

c) Where subparagraph (b) does not apply (i.e. where a comprehensive certainty outcome for
the Group has been agreed for an earlier Period), subparagraph (c) provides that, if the most
recent comprehensive certainty review requested by the Group ended without a
comprehensive certainty outcome because the Group was persistently late in providing
information, or acted in an uncooperative or non-transparent manner, the next comprehensive
certainty review for that Group shall be undertaken by a review panel.

d) Subparagraph (d) includes a number of circumstances in which a review panel can be
proposed by the lead tax administration or any affected party. For a review panel to be
required under this subparagraph, one of the criteria in subdivision (i), (ii) or (iii) must be met,
and one of the criteria in subdivision (iv) or (v) must be met.

i) Subdivision (i) applies where there is a Period of at least five years between the first day
of the last Period for which a review was undertaken by a review panel and the first day
of the Period to which the request for comprehensive certainty relates. This ensures that
in all cases there is a maximum period that can elapse between review panels, subject to
subdivision (iv) or (v) being satisfied.

ii) Subdivision (ii) includes a number of alternative circumstances in which a review panel
may be proposed, based on information contained in a Group’s Amount A Tax Return and
Common Documentation Package for the Period.

A) A minimum of 10 per cent of the Group’s Amount A Profit is allocated to Parties
that were not affected parties for the most recent Period for which a
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ii)

Paragraph 4

comprehensive certainty review was undertaken by a review panel, or a
minimum of 10 per cent of the obligation to provide relief for Amount A taxation
is allocated to Parties that were not affected parties for the most recent Period
for which a comprehensive certainty review was undertaken by a review panel.

B) A minimum of 10 per cent of the affected parties to which Amount A Profit is
allocated were not affected parties for the most recent Period for which a
comprehensive certainty review was undertaken by a review panel, or a
minimum of 10 per cent of the affected parties which provide relief for Amount A
taxation were not affected parties for the most recent Period for which a
comprehensive certainty review was undertaken by a review panel.

C) It is the first Period for which the Group is a qualifying extractives group or a
Group that includes one or more regulated financial institutions.

Subdivision (iii) applies where the immediately preceding time a Group requested
comprehensive certainty the review was carried out by the lead tax administration, on the
basis of information contained in the Group’s Amount A Tax Return and Common
Documentation Package for that Period none of the conditions in subdivision (ii) were met,
but based on the approach contained in the comprehensive certainty outcome agreed as
a result of that review, one of those conditions was met. In effect, this means that where
the conditions in subdivision (ii) are not met based on the information provided by a
coordinating entity, but they are met based on the approach agreed through a
comprehensive certainty review, a review panel can be required the next time the
coordinating entity submits a request for comprehensive certainty.

Where any of the criteria in subdivision (i), (ii) or (iii) are met, the lead tax administration
can propose that the comprehensive certainty review be undertaken by a review panel
under subdivision (iv).

Where the lead tax administration does not make such a proposal, then a review panel to
undertake the review can be proposed by any affected party under subdivision (v). This
ensures that a review panel shall be established every five years and in other objective
circumstances where the lead tax administration or any affected party thinks such a panel
is necessary, but a review panel is not required where neither the lead tax administration
nor any affected party considers one to be needed. Where no proposal for a review panel
is made at the end of five years, paragraph 3 would also allow a review panel to be
proposed for a subsequent Period if a Group made a request for comprehensive certainty
and an affected party considered a review panel to be needed.

647. Under paragraph 4, an advance certainty review shall always be undertaken by a review panel.

Article 25 — Constitution of a scope review panel or review panel

648.  Article 25 includes a number of rules concerning the constitution of a scope review panel or review
panel to undertake a review requested under Article 22 or 23. Paragraph 8 directs the Conference of the
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Parties to agree a process to identify members of a panel in accordance with this Article from the tax
administrations of listed parties or affected parties that express interest in participating.

649. Inall cases, a listed party or affected party should only express interest in participating on a scope
review panel or review panel if its tax administration is committed to taking an active role on the panel and
applying sufficient resources to ensure this is possible.

Paragraph 1

650. Paragraph 1 provides a general rule that where a scope review panel is established to undertake
a scope certainty review, the panel shall comprise the lead tax administrations and six other tax
administrations chosen at random from listed parties that submit an expression of interest to participate on
the panel.

Paragraphs 2 and 3

651.  Paragraph 2 contains an exception to the general rule in paragraph 1. Under this paragraph, where
a scope review panel is established to undertake a scope certainty review or scope advance certainty
review of a qualifying extractives group or a Group that includes one or more regulated financial institutions,
the constitution of the panel shall be adjusted.

652. Where a Group is a qualifying extractives group, the scope review panel shall include the lead tax
administration, three tax administrations from listed parties in which the Group has a license in effect to
explore for or exploit minerals, mineraloids or hydrocarbons, and three tax administrations from other listed
parties, chosen at random from the tax administrations of listed parties that expressed interest within each
category.

653.  Where a Group includes one or more regulated financial institutions, the scope review panel shall
include the lead tax administration, three tax administrations from listed parties in which the Group has
employee headcount in regulated financial institutions which amounts to at least 5 per cent of total
headcount in all of the Group’s regulated financial institutions, and three tax administrations from other
listed parties, chosen at random from the tax administrations of listed parties that expressed interest within
each category.

654. Where a scope review panel is established under paragraph 2, and the process agreed by the
Conference of the Parties to identify members of a scope review panel means that one or more places on
the panel within a particular category of tax administrations remain empty, these places shall be allocated
to the tax administrations of other listed parties that expressed interest in participating on the panel, chosen
at random.

Paragraph 4

655. Toimprove efficiency, paragraph 4 provides that a where a coordinating entity submits at the same
time a request for scope certainty and for scope advance certainty, and a scope certainty panel is to be
established under paragraph 2 to undertake the scope certainty review, both the scope certainty review
and the scope advance certainty review shall be undertaken by the same panel.

Paragraphs 5 and 6

656. Under paragraph 5, where a review panel is established to undertake a comprehensive certainty
review or advance certainty review, the panel shall include the lead tax administration, three tax
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administrations from affected parties required to provide relief for Amount A taxation, selected at random
from those within this category (based on information contained in the Group’s Amount A Tax Return and
Common Documentation Package) that expressed interest in participating on the panel, and three tax
administrations from other affected parties that expressed interest in participating on the panel.

657.  The three tax administrations from other affected parties shall to the extent possible include one
tax administration from an affected party that is a specified low- or middle-income jurisdiction, one tax
administration from an affected party that is not a specified low- or middle-income jurisdiction economy,
and one tax administration from an affected party without reference to whether it is a specified low- or
middle-income jurisdiction. In each case, the members of the review panel shall be chosen at random from
the tax administrations of affected parties that meet the relevant criteria. For these purposes, a specified
low- or middle-income jurisdiction is one which is classified by the World Bank as a low- or middle-income
economy using the World Bank Atlas Method, based on the most recent publicly available data released
by the World Bank prior to the first day of the Period for which certainty is requested, excluding members
of the OECD and G20.

658. Where a review panel is established under paragraph 5, and the process agreed by the
Conference of the Parties to identify members of a review panel means that one or more places on the
panel within a particular category of tax administrations remain empty, paragraphs 5 and 6 include a
process for these places to be allocated to the tax administrations of affected parties in other categories
that expressed interest in participating on the panel, chosen at random.

Paragraph 7

659. To improve efficiency, paragraph 7 provides that a where a coordinating entity submits at the same
time a request for comprehensive certainty and for advance certainty, a review panel is to be established
under paragraph 5 to undertake the comprehensive certainty review, and the affected parties for purposes
of both reviews are the same, the comprehensive certainty review and the advance certainty review shall
be undertaken by the same panel.

Article 26 — Certainty review

Paragraph 1

660. Paragraph 1 provides a basis for a scope certainty review or follow-up scope certainty review in
accordance with Article 37, where a request is accepted under Article 22. Subject to the process described
in Annex F Section 1, a review shall be based on information contained in the scope certainty
documentation package or follow-up scope certainty documentation package filed with a request to
determine whether a Group is a Covered Group for the Period, or if it continues not to be a Covered Group.
Unless a request for certainty is withdrawn or considered to be withdrawn under Article 30, a review shall
conclude with a scope certainty outcome.

Paragraph 2

661.  Paragraph 2 provides a basis for a comprehensive certainty review in accordance with Article 37,
where a request is accepted under Article 23. Subject to the process described in Annex F Section 1, a
review shall be based on information contained in the Amount A Tax Return and Common Documentation
Package to determine whether this reflects a correct application of the Convention to the Group for a Period
or if changes are required.



1155

662. Where a coordinating entity previously requested scope certainty or follow-up scope certainty for
the same Period, and the subsequent review concluded with an agreed scope certainty outcome, an
affected party for purposes of the comprehensive certainty review (including a member of a review panel)
should not propose changes to the Group’s Amount A Tax Return and Common Documentation Package
that are inconsistent with that scope certainty outcome, if it was a listed party for purposes of the earlier
review, unless this is necessary for the correct application of the Convention. In circumstances where this
is necessary, this should be explained.

Paragraph 3

663. Paragraph 3 provides a basis for a scope advance certainty review or advance certainty review in
accordance with Article 37, where a request is accepted under Article 22 or 23. Subject to the process
described in Annex F Section 1, a review shall be based on information contained in the advance certainty
documentation package, to determine whether the proposed approaches contained in that package reflect
a correct application of the Convention or if changes are required.

664. The critical assumptions underpinning a Group’s proposed approach are fundamental to an
advance certainty outcome agreed following a review, as that outcome ceases to apply where one or more
critical assumptions is not met or is no longer met. As such, an important part of a review will be the
development by a scope review panel or review panel of the list of critical assumptions to be agreed by
listed parties or affected parties. This shall begin with, but is not limited to, critical assumptions proposed
by the coordinating entity in the advance certainty documentation package. Typically, a list of critical
assumptions for purposes of an advance certainty outcome should not include an assumption that there
has been no material change in a Group’s financial results.

Paragraph 4

665. Paragraph 4 provides that where a review includes one or more of the matters listed in Article 22(2)
or 23(2), a scope review panel, review panel or lead tax administration may undertake a review of aspects
of a Group’s internal control framework relevant to these matters and, where required, identify and
recommend improvements to these aspects of the framework. A review of aspects of a Group’s internal
control framework shall typically be required as part of a scope advance certainty review or advance
certainty review. It may also be needed as part of a scope certainty review or comprehensive certainty
review, if an advance certainty outcome does not apply to the Period in question.

666. To the extent a matter requires the use of information taken from a Group’s financial statements
and this information has been subject to independent audit, no changes shall be required to aspects of an
internal control framework responsible for ensuring the accuracy of this information. Where the Convention
requires information that is not taken from a Group’s financial statements, where information has not been
audited, or where information taken from a Group’s audited financial statements is subject to adjustment
or is used in undertaking calculations for the purpose of applying the Convention, a review may include
aspects of a Group’s internal control framework responsible for ensuring the accuracy of this information,
these adjustments and these calculations to determine whether they can be relied upon or whether different
or additional controls are needed. A review shall not include any other aspects of a Group’s internal control
framework. The fact that the same controls are used by a Group to ensure the accuracy of information
prepared for a different purpose may provide comfort to a scope review panel, review panel or lead tax
administration, but does not necessarily mean those controls are appropriate for purposes of Amount A.
The Conference of the Parties may agree mechanisms for an opinion or other evidence of work undertaken
or provided by the Group’s independent auditors or advisers to be taken into account in undertaking a
review, but a scope review panel, review panel or lead tax administration shall not be bound by such an
opinion or evidence. Where a scope review panel, review panel or lead tax administration does not agree



156 |

that an element of the Group’s internal control framework covered by a review is currently designed and
operating effectively, it shall identify a combination of improvements to that framework which, if
implemented by the Group, would address this and recommend that these improvements be required.
These required improvements should not require any changes to the Group’s existing framework beyond
those which are needed for the relevant aspect to be considered to be designed and operating effectively.

Paragraphs 5 through 9

667.  Paragraphs 5 through 9 set out the process for a certainty review to give rise to a certainty outcome
where there is agreement between listed parties or affected parties, including those on a scope review
panel or review panel.

668. Paragraphs 5, 6 and 8 concern scenarios where the outcomes of a review do not require any
changes to the approach taken in the Group’s Amount A Tax Return and Common Documentation
Package or other documentation package filed by the coordinating entity with its request for certainty under
Article 22 or 23. Where a comprehensive certainty review is undertaken in phases and the final phase has
not yet been undertaken, the review shall move to the next phase. Otherwise, in these scenarios a review
ends directly with a scope certainty outcome, comprehensive certainty outcome or advance certainty
outcome as applicable. The consequence of each certainty outcome is described in Article 29.

669. Paragraphs 7 and 9 concern scenarios where the outcomes of a comprehensive certainty review,
scope advance certainty review or advance certainty review requires changes to the Amount A Tax Return
and Common Documentation Package or advance certainty documentation package filed by the
coordinating entity. In these scenarios, the lead tax administration shall require the coordinating entity to
submit a revised documentation package within 90 days reflecting these required changes. Where a
comprehensive certainty review is undertaken in phases and the final phase has not yet been undertaken,
the review shall move to the next phase. In this case, the review panel may agree or, if a review panel was
not established, the lead tax administration may decide that a revised Amount A Tax Return and Common
Documentation Package shall only be required after completion of the final phase of the review, reflecting
specified changes required in all phases. The Conference of the Parties may agree an approach for the
scope review panel, review panel or lead tax administration to ensure that all required changes have been
correctly reflected in the revised documentation package provided by the coordinating entity. Once all
required changes have been reflected in a revised documentation package, the review ends with a
comprehensive certainty outcome or advance certainty outcome as applicable. The consequence of each
certainty outcome is described in Article 29.

670. The revised Amount A Tax Return and Common Documentation Package required in paragraph
7 ensures that the lead tax administration and all affected parties have access to the same documentation
containing a common application of the Convention reflecting any changes required as a result of the
comprehensive certainty review, for the purpose of implementing any changes under Article 29(3).
Similarly, the revised advance certainty documentation package required in paragraph 9 ensures that the
lead tax administration and all listed parties or affected parties have access to the same documentation
containing a common description of the approach agreed to the matters in Article 22(2) or 23(2) covered
by the scope advance certainty review or advance certainty review, including any changes to the Group’s
proposed approach or internal control framework required as a result of that review.

Paragraph 10

671.  Paragraph 10 provides for a scope review panel, review panel or lead tax administration to develop
processes for undertaking a review so long as these are not inconsistent with the Convention or any
arrangement agreed by the Conference of the Parties. This allows tax administrations undertaking a review
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flexibility in how the review will be undertaken in practice, while ensuring that any requirements or
restrictions set out in the Convention and any arrangements agreed by the Conference of the Parties
continue to apply.

Paragraph 11

672. Paragraph 11 includes a number of matters which may be agreed by the Conference of the Parties,
included in subparagraphs (a) through (d).

673.  Subparagraph (a) concerns the date upon which a review shall be considered to have commenced.
Given the strict limits on the time available to complete a review provided in Annex F, an agreed approach
as to when a review commences will be important to ensure that certainty is provided in accordance with
the timeframe envisaged in the Convention.

674.  Subparagraph (b) concerns procedures to be followed during a review by a scope review panel,
review panel or lead tax administration. Clarity over these procedures, which may be refined and revised
by the Conference of the Parties as experience in undertaking reviews increases, will be valuable in
ensuring the efficiency of reviews, and consistency in the approach taken with respect to the same issues
in reviews by different panels, as well as an understanding as to when a different approach to a particular
issue may be appropriate depending upon the facts of a case.

675.  Subparagraph (c) concerns arrangements for members of a scope review panel, review panel or
the lead tax administration to consult with tax officials of other listed parties or affected parties where this
is considered necessary. This may include, but is not limited to, the establishment of pools of tax officials
with expertise on topics relevant to a review, which may be technical skills, sector-specific experience (e.g.
which may be relevant to a review of a Group’s revenue sourcing approach or the application of rules on
qualifying extractives groups or Groups including one or more regulated financial institutions), or
experience in undertaking a particular type of review (e.g. of a group’s internal control framework).
Subparagraph (c) is not prescriptive as to these topics, as the areas where skills and experience required
to undertake a review may not be present in tax administrations of all Parties such that consultation would
be beneficial, as well as the most effective processes for such a consultation, are likely to be clearer once
the tax administrations of Parties gain experience in undertaking reviews under the Convention. In all
cases, a tax official supporting a review would be from a tax administration that is a listed party or affected
party, and would be subject to strict rules on confidentiality under Article 37.

676. Subparagraph (d) concerns an approach whereby a comprehensive certainty review may be
undertaken following a phased approach. Flexibility for a review panel or lead tax administration to
progress to the next phase of a review directly, or to identify and resolve disagreements before progressing,
shall ensure that a process to resolve disagreements that may impact a later phase of a review is available
when needed, but this process shall not delay a certainty outcome for a Covered Group where it is not
needed.

Paragraph 12

677. Paragraph 12 provides that the provisions of Annex F Section 1 apply for the purpose of applying
Article 26. See the explanation of Annex F for further explanation of those provisions.

Article 27 — Determination panel to resolve disagreements



158 |

Paragraph 1

678. Paragraph 1 contains a general provision that where a request for certainty is accepted under
Article 22(3) or 23(3), and there are one or more issues where the is disagreement following the review
under Article 26, these issues shall be resolved by a determination panel. This ensures that any
disagreements arising in the course of a scope certainty review, follow-up scope certainty review, scope
advance certainty review, comprehensive certainty review or advance certainty review shall be resolved.

Paragraph 2

679. Paragraph 2 includes a process to ensure that all affected parties and listed parties have an
opportunity to consider and comment on all issues where there is disagreement that shall be presented to
the determination panel.

680. A review under Article 26 ends at the deadline for written comments under Annex F Section 1(30)
or (31), or the end of the consultation process under Annex F Section 1(35), if relevant. Within 30 days of
the end of such a review, the Competent Authority of the Party of the lead tax administration shall exchange
with the Competent Authorities of all listed parties or affected parties a list of the issues where there is
disagreement, a description of the alternative outcomes that have been proposed to address each issue,
details of the position of each member of the scope review panel, review panel or lead tax administration,
and the listed party or affected party that submitted written comments (if applicable) as well as any written
explanation provided by the coordinating entity as to its approach to the relevant issue.

681. A Competent Authority may within 90 days provide comments to the Competent Authority of the
Party of the lead tax administration, supporting or disagreeing with any of the alternative outcomes to the
issues, and may also provide a paper explaining its position. Where a number of alternative outcomes
have been proposed with respect to a particular issue, and a Competent Authority considers more than
one of these alternative outcomes to be an acceptable application of the Convention, then the Competent
Authority may express support for more than one alternative outcome, or may support one alternative
outcome but indicate it considers some of the other alternative outcomes to reflect an acceptable
application of the Convention.

682.  Within 30 days of the deadline for written comments, the Competent Authority of the Party of the
lead tax administration shall exchange all of these comments and papers with the Competent Authorities
of all listed parties or affected parties. This ensures that all listed parties and affected parties are aware of
the positions of all other listed parties and affected parties, and have access to the information that will be
provided to a determination panel.

Paragraph 3

683.  Paragraph 3 includes a list of the information and documentation that shall be provided to members
of a determination panel for the purpose of considering the issues put to it for resolution. This includes any
written explanation provided by the coordinating entity with respect to its approach to an issue where there
is disagreement. However, where the approach taken by the coordinating entity is not one of the alternative
outcomes supported by members of a scope review panel or review panel, or by the lead tax administration
or one or more listed parties or affected parties, then this approach is not one of the alternative outcomes
that the determination panel may choose from.
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Paragraphs 4 through 7

684. The determination panel process is a fundamental aspect of the tax certainty framework, as it
assures resolution of all disagreements and the provision of certainty for Groups that request it and act in
a cooperative and transparent manner.

685. The determination panel shall resolve disagreements by choosing between the alternative
outcomes put to it. The determination panel shall not develop alternative outcomes that are not put to it to
choose from and shall not comment on any issue that is not referred to it for resolution.

686. The determination panel may request clarification of the issues or alternative outcomes put to it
but may not request any additional information that would need to be obtained from the coordinating entity
or Group Entities.

687. Where two or more issues referred to the determination panel for resolution rely on the
interpretation or application of the same provisions of the Convention, these issues may be grouped by
the Chair and considered together to facilitate an efficient process and consistency in outcomes. This does
not mean that the determination panel is required to reach the same decision on these issues, if
determination panel members agree that the particular fact pattern concerning each issue mean that
different decisions are not inconsistent.

688.  Determination panel members should endeavour to reach a decision as to the alternative outcome
that should be chosen on each issue by consensus. Where this is not possible, the Chair of the
determination panel shall use the process described in Annex F Section 2 to identify the alternative
outcome chosen by the determination panel. It is left to the discretion of the Chair as to how long should
be spent discussing issues before concluding that reaching a decision by consensus is not possible,
depending upon the complexity of the issues being discussed, the level of disagreement between
determination panel members, and the limit on the number of days for which determination panel members
shall be compensated for their time under Annex F Section 3.

689. A determination panel shall resolve all issues referred to it within 90 days, and shall deliver its
decisions to the lead tax administration as a single compilation. Where the same determination panel is
required to resolve issues with respect to different phases of a review, or with respect to reviews for more
than one Period, the panel’s decisions shall be included in different compilations that correspond with these
phases or Periods.

Paragraph 8

690. Paragraphs 8 sets out the process for a certainty review to give rise to a certainty outcome where
there are issues which have been resolved by a determination panel.

691.  Subparagraphs (a), (b) and (d) concern scenarios where the outcomes of a review, including the
decisions of the determination panel, do not require any changes to the approach taken in the Group’s
Amount A Tax Return and Common Documentation Package or other documentation package filed by the
coordinating entity with its request for certainty under Article 22 or 23. Where a comprehensive certainty
review is undertaken in phases and the final phase has not yet been undertaken, the review shall move to
the next phase. Otherwise, in these scenarios a review ends directly with a scope certainty outcome,
comprehensive certainty outcome or advance certainty outcome as applicable. The consequence of each
certainty outcome is described in Article 29.
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692. Subparagraphs (c) and (e) concern scenarios where the outcomes of a comprehensive certainty
review, scope advance certainty review or advance certainty review, including the decisions of the
determination panel, requires changes to the Amount A Tax Return and Common Documentation Package
or advance certainty documentation package filed by the coordinating entity. In these scenarios, the lead
tax administration shall require the coordinating entity to submit a revised documentation package within
90 days reflecting these required changes. Where a comprehensive certainty review is undertaken in
phases and the final phase has not yet been undertaken, the review shall move to the next phase. In this
case, the review panel may agree or, if a review panel was not established, the lead tax administration
may decide that a revised Amount A Tax Return and Common Documentation Package shall only be
required after completion of the final phase of the review, reflecting specified changes required in all
phases. The Conference of the Parties may agree an approach to ensure that all required changes have
been correctly reflected in the revised documentation package provided by the coordinating entity. Once
all required changes have been reflected in a revised documentation package, the review ends with a
comprehensive certainty outcome or advance certainty outcome as applicable. The consequence of each
certainty outcome is described in Article 29.

693. The revised Amount A Tax Return and Common Documentation Package required in
subparagraph (c) ensures that the lead tax administration and all affected parties have access to the same
documentation containing a common application of the Convention reflecting any changes required as a
result of the comprehensive certainty review, for the purpose of implementing any changes under Article
29(3). Similarly, the revised advance certainty documentation package required in subparagraph (e)
ensures that the lead tax administration and all listed parties or affected parties have access to the same
documentation containing a common description of the approach agreed to the matters in Article 22(2) or
23(2) covered by the scope advance certainty review or advance certainty review, including any changes
to the Group’s proposed approach or internal control framework required as a result of that review.

Article 28 — Composition of a determination panel

Paragraph 1

694. Article 28 sets out basic rules for the composition of a determination panel. Paragraph 1 states
that the determination panel is composed of seven individual panel members. These seven panel members
would comprise three independent experts, three government officials and a Chair. The terms independent
experts and government officials, in this context, draw their meaning from Annex F Section 3(2) and (3)
respectively. Paragraph 1(a) provides that the three independent experts shall be chosen by random
selection from all independent experts in the standing pool, who are not conflicted to act in such capacity.
Annex F Section 3(1) provides the definition of the standing pool in this regard. In addition, Annex F Section
3(14) provides the definition of individuals that are conflicted to act in a determination panel.

695. Paragraph 1(b) follows the structure of the composition of the review panel under Article 25 with
respect to the three government officials and provides that the selection of these government officials
depends on whether the determination panel has been created to resolve disagreements arising in a scope
certainty review or follow-up scope certainty review or for other reviews. For determination panels that
arise from scope certainty reviews or follow-up scope certainty reviews, paragraph 1(b)(i) provides that the
three government officials would comprise:

e one government official nominated by the Party of the lead tax administration;
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e one government official nominated by a Party chosen by random selection from listed parties
(excluding the Party of the lead tax administration) where, based on information provided by the
Group:

o the Group has a license in effect to explore for or exploit minerals, mineraloids or hydrocarbons
if that Group is seeking to apply the exclusion for Adjusted Revenues derived from the sale of
extractive products; or

o the Group has an employee headcount in regulated financial institutions which amounts to at
least 5 per cent of total headcount in all the Group’s regulated financial institutions for a Group
including one of more regulated financial institutions; and

e one government official nominated by a Party chosen by random selection from the listed parties,
excluding the Party of the lead tax administration or Parties included in the second category above.
However, if there are no Parties in the second category above, two government officials would be
selected in this category

696.  For determination panels that arise from all other reviews, paragraph 1(b)(ii) provides that the three
government officials would comprise:

e One government official nominated by the Party of the lead tax administration;

e One government official nominated by a Party chosen by random selection from the affected
parties required to provide relief for Amount A taxation with respect to the relevant group for the
Period based on the information contained in the Amount A Tax Return and Common
Documentation Package, which expressed interest to participate in the determination panel,
excluding the Party of the lead tax administration; and

e One government official nominated by a Party chosen by random selection from the affected
parties in which the relevant group meets the nexus threshold under Article 8 for the Period, based
on the information contained in the Amount A Tax Return and Common Documentation Package,
which expressed interest to participate in the determination panel, excluding the Party of the lead
tax administration or Parties included in the second category above.

697. Where there are no affected parties covered in the second category above (owing to for example,
the lead tax administration being the only Jurisdiction required to provide relief for Amount A taxation with
respect to the relevant group for the Period based on the information contained in the Amount A Tax Return
and Common Documentation Package), paragraph 1(b)(ii) also provides that the Secretariat of the
Conference of the Parties shall invite Parties other than affected parties to submit an expression of interest
for a government official nominated by such Party to participate in the determination panel within 30 days.
This unfilled seat shall be filled by random selection from among Parties expressing interest. Where no
other Parties have expressed interest, the number of government officials in the third category above would
be increased from one to two instead. It is clarified that references to the “Secretariat of the Conference of
the Parties” in this Article as well as in Annex F Section 3, are as defined in Article 47(7). The Party of the
lead tax administration should ensure that all necessary information is shared with the Secretariat of the
Conference of the Parties sufficiently in advance to allow it to perform its functions under these provisions
within the prescribed deadlines.

698. Paragraph 1(c) provides that the Chair would be chosen by consensus among the six previously
selected independent experts and government officials. It is also noted that the Chair could either be an
independent expert from the standing pool, who is not conflicted to act in such capacity or a government
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official who does not work for or on behalf of Parties already represented in the determination panel. Where
the six previously selected panellists are not able to reach consensus within 30 days from the selection of
the sixth and final panellist, the Chair shall be chosen by random selection from among the independent
experts in the standing pool who are not conflicted to act in such capacity.

Paragraph 2

699. Paragraph 2 details how expressions of interest would be obtained for government officials that
would act in a determination panel. The Secretariat of the Conference of the Parties shall invite from listed
parties (for determination panel arises from a scope certainty review or follow-up scope certainty review)
or affected parties (for other reviews) to submit an expression of interest for a government official
nominated by such Party to participate in the determination panel within 60 days of the date on which the
Competent Authority of the Party of the lead tax administration exchanges with the Competent Authorities
of all listed parties or affected parties a list of all issues where there is disagreement under Article 27(2).
The Competent Authority of the Party of the lead tax administration should provide details of the Parties
concerned to the Secretariat of the Conference of the Parties and inform it sufficiently in advance of this
list being shared to ensure that the Secretariat of the Conference of the Parties is in a position to launch a
call for expressions of interest under paragraph 2 on the same date as the list being shared. Paragraph 2
also notes that a Party should only express interest in participating in a determination panel if the person
nominated by it is committed to taking an active role on the determination panel and the listed party or
affected party concerned would make available sufficient resources to ensure this is possible.

Paragraph 3

700. Paragraph 3 provides that the provisions of Annex F Section 3 would be applicable with respect
to Article 28 since as noted above, several operative and procedural elements on the composition of the
determination panel are detailed therein. To this extent, Article 28 should always be read together with this
provision with relation to how the composition of the determination panel should be established for each
individual case.

Article 29 - Certainty outcomes

Paragraph 1

701.  Paragraph 1 concerns the outcomes of a scope certainty review. Where a coordinating entity has
submitted a request for scope certainty and this is not withdrawn, the scope certainty review shall end with
an agreed scope certainty outcome which shall contain a decision as to whether the Group is a Covered
Group for the Period covered by the review.

702.  Where the scope certainty outcome includes a decision that the Group is not a Covered Group for
the Period, no action is required. The suspension of compliance activity under Article 22(6) with respect to
the Period to which the scope certainty outcome relates shall continue to apply. Unless at any point the
coordinating entity is considered to have withdrawn its request for certainty under Article 30, the scope
certainty outcome shall continue to apply in all listed parties.

703.  Where the scope certainty outcome includes a decision that the Group is a Covered Group for the
Period, the coordinating entity shall be required to file an Amount A Tax Return and Common
Documentation Package with the lead ftax administration. This should be filed within 180 days of the
coordinating entity being notified of the scope certainty outcome, unless the usual filing deadline is later
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than this, in which case the usual filing deadline shall apply. If the coordinating entity does not file an
Amount A Tax Return and Common Documentation Package by this deadline, the suspension of
compliance activity under Article 22(6) shall cease to apply. The filing deadline for the Amount A Tax
Return and Common Documentation Package in Article 14 and the payment deadline in Article 16 (or
under the domestic law of a Party where that Article does not apply) shall apply for the purpose of
determining, for example, administrative penalties, interest or other amounts imposed under the domestic
law of a Party.

Paragraph 2

704.  Paragraph 2 concerns the outcomes of a follow-up scope certainty review. Where a coordinating
entity has submitted a request for scope certainty in circumstances where Article 22(7) applies and this is
not withdrawn, the follow-up scope certainty review shall end with an agreed scope certainty outcome
which shall either contain a decision that the Group continues not to be a Covered Group in the Period
covered by the review, or a conclusion that it cannot be agreed that the Group continues not to be a
Covered Group on the basis of the information available.

705.  Where the scope certainty outcome includes a decision that the Group continues not to be a
Covered Group in the Period, no action is required. The suspension of compliance activity under Article
22(6) with respect to the Period to which the scope certainty outcome relates shall continue to apply.
Unless at any point the coordinating entity is considered to have withdrawn its request for certainty under
Article 30, the scope certainty outcome shall continue to apply in all listed parties.

706.  Where a scope certainty outcome includes a decision that it cannot be agreed that the Group
continues to be a Covered Group, the coordinating entity may within 90 days file an amended request for
scope certainty with the lead tax administration, together with any documentation agreed by the
Conference of the Parties. As this is an amendment to an existing request for scope certainty, it is not
subject to the deadlines in Article 25(1). If the coordinating entity does not submit an amended request for
scope certainty by this date, it shall be required to file an Amount A Tax Return and Common
Documentation Package with the lead tax administration. This should be filed within 180 days of the
coordinating entity being notified of the scope certainty outcome, unless the usual filing deadline is later
than this, in which case the usual filing deadline shall apply. If the coordinating entity does not file an
Amount A Tax Return and Common Documentation Package by this deadline, the suspension of
compliance activity under Article 22(6) shall cease to apply. The filing deadline for the Amount A Tax
Return and Common Documentation Package in Article 14 and the payment deadline in Article 16 (or
under the domestic law of a Party where that Article does not apply) shall apply for the purpose of
determining, for example, administrative penalties, interest or other amounts imposed under the domestic
law of a Party.

Paragraphs 3 and 4

707. Paragraphs 3 and 4 concern the outcomes of a comprehensive certainty review. Where a
coordinating entity has submitted a request for comprehensive certainty and this is not withdrawn, the
comprehensive certainty review shall end with an agreed comprehensive certainty outcome which shall
either contain a decision which agrees with the application of the Convention in the Group’s Amount A Tax
Return and Common Documentation Package for the Period or shall require specified changes to these
documents.

708. Where an agreed comprehensive certainty outcome requires changes to the application of the
Convention contained in a Group’s Amount A Tax Return and Common Documentation Package for a
Period, subparagraph (b) provides that these changes shall be implemented by affected parties
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notwithstanding any time limits in domestic law. Processes to implement these changes, including any
agreed deadline, may be agreed by the Conference of the Parties under paragraph 11.

709.  Where a comprehensive certainty outcome is agreed, the suspension of compliance activity under
Article 23(5) with respect to the Period to which the comprehensive certainty outcome relates shall continue
to apply. Unless at any point in the future the coordinating entity is considered to have withdrawn its request
for certainty under Article 30, the comprehensive certainty outcome shall continue to apply in all Parties,
ensuring a consistent application of the Convention for a Period including for the purpose of the elimination
of double taxation.

710.  Where a Group would otherwise be required to source revenues using a different reliable indicator
to that used in its Amount A Tax Return and Common Documentation Package, but the review panel or
lead tax administration accepts that the Group does not have the information necessary to use that reliable
indicator, the Group shall be allowed to use the allocation key applicable to that category of revenues. This
ensures that revenues can be sourced using an approach under the Convention even if that is not the
preferred approach agreed as part of the comprehensive certainty review process. The comprehensive
certainty outcome shall nevertheless specify the reliable indicator that should have been used. While this
comprehensive certainty outcome does not apply for Periods other than the one to which it relates, in
accordance with Annex F, this shall be taken into account by a review panel or lead tax administration
undertaking a comprehensive certainty review for a subsequent Period.

Paragraphs 5 through 10

711.  Paragraphs 5 through 10 concern the outcomes of a scope advance certainty review or advance
certainty review. Where a coordinating entity has submitted a request for scope advance certainty or
advance certainty and this is not withdrawn, the scope advance certainty review or advance certainty
review shall end with an agreed advance certainty outcome. This outcome shall either agree the proposed
approach included with the coordinating entity’s request for certainty or specify any changes to this
proposed approach which are required. It shall also set out the Periods for which certainty is provided and
the critical assumptions that must continue to apply. The outcome shall include any improvements that are
required to relevant aspects of the Group’s internal control framework.

712.  Under paragraph 5, the advance certainty outcome shall cease to apply at the end of the last
Period specified in the outcome, or when one or more of the critical assumptions included in that outcome
ceases to apply. The fact that an advance certainty outcome no longer applies does not mean that the
approach contained in that outcome is not correct. When the coordinating entity submits a request for
scope certainty under Article 22 or comprehensive certainty under Article 23, it may submit a new request
for scope advance certainty or advance certainty with respect to the same proposed approach (or an
amended approach) to apply in subsequent Periods.

713.  Where a coordinating entity has requested advance certainty with respect to a Group’s proposed
revenue sourcing approach, the agreed advance certainty outcome requires changes to the proposed
approach submitted by the coordinating entity, and the review panel accepts that the Group does not have
access to the necessary information to apply the agreed approach for the first Period covered by advance
certainty, under paragraph 6 the advance certainty outcome may also include a different reliable method
that may be used by the coordinating entity for that Period.

714.  Paragraph 6 only permits this different reliable method to be used for the first Period covered by
the advance certainty outcome. For subsequent Periods, a coordinating entity should obtain the
information required to apply the approach agreed in the advance certainty outcome.
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715.  The first time a Group requests certainty over a particular aspect of the Convention, an advance
certainty outcome shall be granted for all Periods ending with 36 months of the start of the Period specified
in the request for scope advance certainty or advance certainty. Following subsequent requests, a scope
review panel or review panel may extend this period to 60 months. Where the advance certainty outcome
concludes that relevant aspects of the Group’s internal control framework are designed and operating
effectively, this outcome shall apply in all of these Periods subject to critical assumptions continuing to be
met. However, where the advance certainty outcome requires specified improvements to be made to the
Group’s internal control framework, the outcome shall only apply once these improvements have been
made and this is confirmed as part of a scope certainty review or comprehensive certainty review.

716.  Where one or more critical assumptions are no longer met, an advance certainty outcome shall
cease to apply. Paragraph 10 provides that, where a coordinating entity anticipates or becomes aware that
one or more critical assumptions are no longer met, it should be required to inform the lead tax
administration that this is the case, and this information shall be exchanged with other listed parties (for a
scope advance certainty review) or affected parties (for an advance certainty review).

Article 30 — Withdrawal of a request for certainty

Paragraph 1

717.  Paragraph 1 includes a number of scenarios where a coordinating entity has withdrawn or shall
be considered to have withdrawn its request for certainty.

a) A coordinating entity may withdraw its request for certainty at any time by notifying the lead
tax administration.

b) Where a coordinating entity submitted a request for certainty, but this was not a valid request
because it was not in the correct format or does not include all of the required information, the
coordinating entity shall be informed of this and given time to correct the request in
accordance with Article 22(3) or 23(3). Where any errors are not corrected or missing
information is not provided by the applicable deadline, the coordinating entity shall be
considered to have withdrawn its request for certainty.

c) There is an expectation that a coordinating entity that has requested certainty shall provide
information in a timely manner and shall act in a cooperative and transparent manner
throughout any review process, and that other Group Entities shall ensure that the
coordinating entity has access to any information that it needs. Where this is not the case,
and concerns are not addressed, a scope review panel, review panel or lead tax
administration may determine that certainty cannot be provided, and the coordinating entity
shall be considered to have withdrawn its request for certainty. Annex F includes at Section
1(19) a process to determine whether a coordinating entity has been persistently late in
providing information without explanation, or has acted in an uncooperative or non-
transparent manner, including by providing incomplete or inaccurate information, and that
certainty cannot be provided in these circumstances.

d) Subject to subparagraph (c), where a coordinating entity submits a valid request for certainty,
it shall receive an agreed certainty outcome which may require changes to a Group’s Amount
A Tax Return and Common Documentation Package (where a coordinating entity submitted
a request for comprehensive certainty) or to a proposed approach contained in a request for



166 |

scope advance certainty or advance certainty. Where a coordinating entity does not agree to
the changes required in a certainty outcome, it shall be considered to have withdrawn its
request for certainty.

e) Where a coordinating entity submitted a request for comprehensive certainty over its
application of the Convention for a Period, and an agreed comprehensive certainty outcome
has been granted, there is no reason why a Group Entity would submit a tax return in any
Party that is inconsistent with this comprehensive certainty outcome. Where a tax return is
submitted that is inconsistent with an agreed comprehensive certainty outcome, the
coordinating entity shall be considered to have withdrawn its request for certainty. A
coordinating entity shall not be considered to have withdrawn its request for certainty if the
Group Entity is able to withdraw a tax return that is inconsistent with a comprehensive
certainty outcome, or to file a further tax return that is consistent with that outcome, and it
does so.

Paragraph 2

718.  Where a coordinating entity gives written notification that it withdraws its request for scope certainty
or comprehensive certainty or is considered to withdraw its request under paragraph 1, the Competent
Authority of the Party of the lead tax administration shall within 30 days give notice that this has occurred
to the Competent Authorities of all Parties.

719.  Where a coordinating entity gives written notification that it withdraws its request for scope advance
certainty or advance certainty or is considered to withdraw its request under paragraph 1, the Competent
Authority of the Party of the lead tax administration shall within 30 days give notice that this has occurred
to the Competent Authorities of all listed parties or all affected parties, as applicable.

Paragraph 3

720. Paragraph 3 makes it clear that, where a coordinating entity withdraws its request for certainty, a
Party may rely upon any work that was conducted by a scope review panel, review panel or the lead tax
administration, and its tax administration may undertake its own enquiries with respect to a Group’s
application of the Convention, as permitted under its Jurisdiction’s law and procedures.

721.  Paragraph 3 also makes clear that, where a coordinating entity withdraws its request for certainty,
there is nothing to prevent a Party from allowing a Group Entity to rely on domestic remedies.

722.  Finally, paragraph 3 makes clear that a coordinating entity may submit a request for scope

certainty or comprehensive certainty for a later Period, even where it has withdrawn a request for certainty
for an earlier Period.

Article 31 — Tax examinations where a request for certainty is not made, or is

withdrawn or is considered to have been withdrawn

Paragraph 1

723. Paragraph 1 makes clear that, where a Group has not made a request for scope certainty or
comprehensive certainty, or where a request for certainty is withdrawn or considered to be withdrawn then,
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subject to Article 30, there is nothing in the Convention to prevent the tax administration of a Party from
undertaking a tax examination of the Group within its Jurisdiction as permitted under its Jurisdiction’s law
and procedures, or in accordance with Article 37 with particular reference to Article 37(9).

724.  Where the coordinating entity of a Group has withdrawn its request for certainty, or is considered
to have withdrawn its request, Article 30(3)(a) provides that there is nothing to prevent a listed party or
affected party from relying on work exchanged with the Competent Authority of that Party by the Competent
Authority of the Party of the lead tax administration, and this includes for purposes of a domestic tax
examination.

Paragraph 2

725.  Under paragraph 2, and in accordance with Article 37, two or more Parties may cooperate in
undertaking a tax examination of a Group. The Competent Authorities of these Parties shall agree the
scope and procedures for undertaking such a tax examination. For example, an examination may be limited
to a particular aspect of the Convention, or be with respect to all aspects of rules on Amount A.

Paragraph 3

726.  Paragraph 3 establishes that before a Party commences a domestic tax examination to determine
whether a Group is a Covered Group for a Period, or before any multilateral tax examination is undertaken
under paragraph 2, notice shall be given either to the coordinating entity of the Group or to any Group
Entity.

727. A process to give notice under paragraph 3 shall be agreed by the Conference of the Parties.

728.  Where notice has been given under this paragraph, Article 22(1) and 23(1) provide a period for
the coordinating entity of a Group to submit a request for scope certainty or comprehensive certainty as
applicable. Where a request for certainty is accepted under one of those Articles, provisions concerning
the suspension of domestic compliance activity shall apply.

Article 32 — Definitions

729.  Article 32 contains a number of definitions used throughout Part V Section 2, including the
following.

Scope certainty, follow-up scope certainty, scope advance certainty, comprehensive
certainty, advance certainty

730. Part V Section 2 contains provisions for a Group to be provided with different categories of
certainty, depending upon the circumstances and needs of that Group.

e Scope certainty concerns whether a Group is a Covered Group for a specific Period specified in
the request. This certainty is likely to be of interest to Groups that are outside the scope of the
Convention, but wish to remove the risk of tax examinations in different Jurisdictions to determine
whether this is the case. Scope certainty may be requested under Article 22(1).

e Follow-up scope certainty concerns whether a qualifying extractives group or Group that includes
one or more regulated financial institutions, which has previously obtained a scope certainty
outcome that it is not a Covered Group, continues not to be a Covered Group in a later Period.
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This certainty is likely to be of interest to Groups in these categories that meet conditions in Article
22(7). Follow-up scope certainty may be requested under Article 22(1).

e Scope advance certainty concerns whether listed parties agree that a Group’s proposed approach
to applying aspects of rules applicable to a qualifying extractives group or Group that includes one
or more regulated financial institutions is correct, and whether relevant aspects of the Group’s
internal control framework are designed and operating effectively. This removes the need for these
issues to be re-considered for Periods in which an advance certainty outcome applies. Scope
advance certainty may be requested under Article 22(2).

e Comprehensive certainty concerns whether the application of the Convention in a Covered Group’s
Amount A Tax Return and Common Documentation Package for a specified Period is correct or if
changes are required. This certainty is likely to be of interest to Covered Groups that wish to
remove the risk of tax examinations in different Parties. Comprehensive certainty may be requested
under Article 23(1).

e Advance certainty concerns whether affected parties agree that a Group’s proposed approach to
applying rules on the sourcing of Adjusted Revenues, or aspects of rules applicable to a qualifying
extractives group or Group that includes one or more regulated financial institutions is correct, and
whether relevant aspects of the Group’s internal control framework are designed and operating
effectively. This removes the need for these issues to be re-considered for Periods in which an
advance certainty outcome applies. Advance certainty may be requested under Article 23(2).

Scope certainty documentation package, follow-up scope certainty documentation package,
advance certainty documentation package

731.  The scope certainty documentation package, follow-up scope certainty documentation package
and advance certainty documentation package refer to standardised documentation packages containing
information for the purpose of undertaking a scope certainty review, follow-up scope certainty review,
scope advance certainty review or advance certainty review. The use of standardised documentation will
facilitate the process for a Group to prepare a request for certainty and will improve the efficiency and
consistency of reviews undertaken. The format and content of these documentation packages shall be
agreed by the Conference of the Parties.

732.  The Amount A Tax Return and Common Documentation Package, containing information for the
purpose of undertaking a comprehensive certainty review is defined at Article 15.

Scope certainty review, follow-up scope certainty review, scope advance certainty review,
comprehensive certainty review, advance certainty review

733.  Scope certainty review, follow-up scope certainty review, scope advance certainty review,
comprehensive certainty review and advance certainty review refer to the process for each type of certainty
to be provided to a Group. This includes a substantive review by a scope review panel, review panel or
lead tax administration, described in Article 26 and Annex F Section 1. It also includes the resolution of
any disagreements by a determination panel, described in Article 27 and Annex F Section 2.

Scope certainty outcome, comprehensive certainty outcome, advance certainty outcome

734.  Each category of certainty that may be requested under Article 22 or 23 gives rise to a certainty
outcome for a Group, the content and extent of which are set out in Articles 29 and 30.
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e A scope certainty outcome is provided at the conclusion of a scope certainty review or follow-up
scope certainty review, and provides certainty as to whether or not listed parties agree that a Group
is not a Covered Group or that it continues not to be a Covered Group for a Period. A scope
certainty outcome is binding on all listed parties.

e A comprehensive certainty outcome is provided at the conclusion of a comprehensive certainty
review, and provides certainty as to whether affected parties agree the application of the
Convention in the Group’s Amount A Tax Return and Common Documentation Package for a
Period, or if changes are required. A comprehensive certainty outcome is binding on all Parties.

e An advance certainty outcome is provided at the end of a scope advance certainty review or
advance certainty review, and provides certainty as to whether listed parties or affected parties
agree that the approaches contained in the advance certainty documentation package are correct
and if relevant aspects of the Group’s internal control framework are designed and operating
effectively. An advance certainty outcome also includes agreed critical assumptions which must be
met for the advance certainty outcome to continue to apply. An advance certainty outcome is
binding on all listed parties or all affected parties, as applicable.

Scope review panel, review panel

735. A scope review panel and a review panel are panels of tax administrations from listed parties or
affected parties established to undertake a review in circumstances described in Article 24. Where a scope
review panel or review panel is to be established, the constitution of the panel shall be as described in
Article 25.

Affected party

736.  Affected parties with respect to a Covered Group for a Period include the Party whose tax
administration is the lead tax administration, as well as those in which the Group has nexus in accordance
with Article 8 or is a specified jurisdiction for purposes of Part IV. This may be established based on
information contained in the Group’s Amount A Tax Return and Common Documentation Package, on the
basis of a notification given by Competent Authority of the Party to the Competent Authority of the Party of
the lead tax administration that it considers itself to be a Party in which the Group has nexus in accordance
with Article 8 accompanied by supporting documentation, or in the course of a comprehensive certainty
review.

Listed party

737.  Listed parties with respect to a Group for a Period include the Party whose tax administration is
the lead tax administration, as well as those identified by the coordinating entity of a Group in its request
for scope certainty or on the basis of a notification given by the Competent Authority of the Party to the
Competent Authority of the lead tax administration that it considers it should be a listed party. Listed parties
shall not include a Party whose Competent Authority notifies the Competent Authority of the lead tax
administration that it is not a listed party under the process in Article 22(5).

Coordinating entity

738.  The coordinating entity of a Group is the entity that submits a request for certainty under Article 22
or 23, and then acts as the single point of contact within the Group throughout the relevant certainty
process. The Designated Payment Entity of the Group shall be the coordinating entity unless the Group
has designated another Group Entity to act in this role.
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Critical assumption

739. A critical assumption for purposes of the tax certainty framework refers to any fact (whether or not
within control of the Group) related to the Group, a third party, an industry, or business and economic
conditions, the continued existence of which is material to the granting of an advance certainty outcome,
agreed as part of an advance certainty review or scope advance certainty review. This is a vital element
of an advance certainty outcome, as the certainty outcome shall cease to apply if one or more critical
assumptions are no longer met. This does not mean that the approach included in the advance certainty
outcome is no longer correct, but this would need to be confirmed by a further certainty review.

Determination panel

740. A determination panel is a panel of seven individuals, including independent experts and
government officials, which is required to resolve disagreements with respect to a certainty review pursuant
to a request under Article 22 or 23. The constitution of a determination panel is set out in Article 28 and
Annex F Section 3.

Lead tax administration

741.  The lead tax administration plays a central role in the tax certainty framework, accepting requests
for certainty from the coordinating entity of a Group, and then coordinating or undertaking certainty reviews
on behalf of other Parties. In the first instance, the lead tax administration shall be the tax administration
in the Party in which the Designated Payment Entity of a Group is resident. Where the Designated Payment
Entity is transparent in the Party where it is organised, it shall be treated for these purposes as resident in
that Party.

742.  Article 32 also includes specific rules that allow the tax administration in a different Party to be lead
tax administration in specific circumstances. First, this is only permitted where the different Party is one
with which the Group has a significant connection, which is defined as the Party in which the Group had
the highest average unrelated party revenue, tangible fixed assets or number of employees located in the
Period and the four immediately preceding Periods. A Group also has a significant connection with the
Party whose tax administration was most recently the lead tax administration of the Group. Second, the
tax administration of one of these Parties may only be the lead tax administration where this is agreed by
the coordinating entity, by the tax administration in the Party in which the Designated Payment Entity is
resident, and the tax administration in the Party with which the Group has a significant connection. As
such, the tax administration in the Party in which the Designated Payment Entity is resident shall always
be the lead tax administration, unless it agrees otherwise.

743.  Article 32 also includes specific rules to identify the lead tax administration in cases where the
Designated Payment Entity of a Group is resident in a Jurisdiction that does not have a tax administration,
or is resident in two Jurisdictions. The Conference of the Parties may agree further circumstances in which
another tax administration may be the lead tax administration for a Group.

Tax certainty user fee

744. A tax certainty user fee is payable by a coordinating entity to the lead tax administration together
with a request for certainty under Article 22 or 23. This fee, which may be different for the different types
of certainty that may be requested under those Articles, shall be agreed by the Conference of the Parties.

Section 3 — Tax certainty for issues related to Amount A
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Article 33 — Mutual Agreement Procedure — Covered tax agreement

Paragraphs 1 through 3

745.  Article 33 is intended to provide a member of a Covered Group access to a mutual agreement
procedure concerning related issues, separate and distinct from and coexisting with access to the mutual
agreement procedure provided under the covered tax agreement or other instruments. Article 33 has been
designed to ensure access to MAP and the implementation of MAP agreements in all eligible cases, along
with the possibility to move to the dispute resolution procedure under Article 35 unless both MAP
competent authorities consider the case ineligible for the bilateral stage of MAP. Thus, a unilateral
determination that access to MAP under a covered tax agreement should be denied or that the objection
should be considered not justified would generally not prevent access to MAP or the resolution of MAP
cases under Article 33 where the other MAP competent authority considers the case to be justified.

746.  Article 33 provides that a member of a Covered Group may make a request for a mutual agreement
procedure to the MAP competent authorities of both covered jurisdictions where that member of a Covered
Group considers that the actions of one or both of the covered jurisdictions result or will result for that
member of a Covered Group in taxation connected with a related issue not in accordance with the
provisions of that covered tax agreement. Such a request must be presented with a written statement that
the member of a Covered Group considers that the case involves taxation connected with a related issue.
The case must be presented within three years from the first notification of the action resulting in taxation
connected with a related issue not in accordance with the provisions of the covered tax agreement.

747.  The presentation of a case to both MAP competent authorities pursuant to paragraph 1 is intended
to reinforce the general principle that access to the mutual agreement procedure for taxation connected
with related issues should be as widely available as possible. Article 33 does so by providing Covered
Groups with the possibility to ensure that decisions as to whether a case should proceed to the second
stage of the mutual agreement procedure (i.e., be discussed by the MAP competent authorities of both
covered jurisdictions) are open to consideration by both MAP competent authorities. Article 33 functions
as a backstop to the MAP provisions of covered tax agreements, helping to ensure that both MAP
competent authorities are made aware of MAP requests and have the opportunity to provide their views
on whether a MAP request should be accepted or rejected and on whether the taxpayer’s objection is
considered to be justified.

748.  The general principle underlying Article 33 is best served where the member of the Covered Group
presents its MAP request to both MAP competent authorities at approximately the same time, recognising
that there may be practical or other difficulties with a simultaneous presentation of a MAP request to both
MAP competent authorities. Although paragraph 1 does not provide a time period within which the MAP
request must be submitted to the second MAP competent authority following submission to the first MAP
competent authority, the member of a Covered Group should submit both requests as close in time as
possible.

749. In some circumstances, different members of the Covered Group affected by the same transfer
pricing adjustment may wish to submit separate MAP requests with respect to the same adjustment to the
MAP competent authorities of their respective jurisdictions of residence. In such cases, each MAP request
need not be submitted to both MAP competent authorities under paragraph 1 as both MAP competent
authorities are deemed to have received both MAP requests. However, both MAP competent authorities
should be made aware of the MAP requests at an early stage even though the same member of the
Covered Group did not submit them. Each member of a Covered Group affected by an adjustment should
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coordinate with the other relevant members of a Covered Group before the filing of any MAP requests,
including regarding the choice to present a MAP request pursuant to Article 33 or the MAP provisions of a
covered tax agreement. Where a MAP request with respect to the same related issue is presented by one
member of a Covered Group under Article 33 and by another Entity of a Covered Group under the MAP
provisions of a covered tax agreement, the MAP competent authorities will have to consult with the
members of the Covered Group to determine under which instrument the case should be considered
submitted. Coordination by the members of a Covered Group can avoid duplicative MAP requests and
promote a more effective and efficient MAP from the perspectives of both the Covered Group and the MAP
competent authorities. In any case, a MAP request should indicate whether a MAP request with respect to
the same related issue was submitted to the MAP competent authority of the other covered jurisdiction.
For purposes of Article 35, this information is expressly included as part of the “information necessary to
undertake substantive consideration of the case” (see Article 35(4)).

750.  Where both MAP competent authorities have received a MAP request, the case should proceed
to the bilateral stage of the mutual agreement procedure (potentially allowing access to the dispute
resolution panel procedure) if either MAP competent authority accepts the case in MAP and considers that
the objection raised in the request is justified. Therefore, in general, a unilateral determination that access
to MAP should be denied or that the objection should be considered not justified in a case under Article 33
would not prevent a case from proceeding to the bilateral stage. However, as set out in the Commentary
on the OECD Model (see for example paragraph 10 of the Commentary to Article 9), some covered tax
agreements limit the length of time during which a primary adjustment may be made to increase the profits
of an enterprise (for example, under Article 9(1) or Article 7(2) of the OECD Model). The objective of such
time limits is to prevent double taxation in situations where no corresponding adjustment would be available
following the primary adjustment. Where such an adjustment is made after the time limit specified in the
covered tax agreement and a MAP request is filed challenging the adjustment, the MAP competent
authority of the adjusting jurisdiction should unilaterally reverse the adjustment, as this would be an action
resulting in taxation not in accordance with the covered tax agreement, without proceeding to the bilateral
stage of MAP under Article 33(2). Where the other MAP competent authority can establish that the
adjustment in the other jurisdiction was made after the time limits for adjustments specified in the covered
tax agreement, the case need not proceed to the bilateral stage of the mutual agreement procedure as
both MAP competent authorities would receive MAP requests under Article 33 and the MAP competent
authority of the adjusting jurisdiction should provide unilateral relief.

751.  In circumstances where a member of a Covered Group presents its case to the MAP competent
authorities of both covered jurisdictions pursuant to Article 33, MAP competent authorities may follow their
established case-handling practices and their published MAP programme guidance, including on aspects
of filing MAP requests and their processing. These case-handling practices and MAP programme guidance
would be subject to the different milestones and deadlines provided in Article 35 with respect to determining
the “start date” of the MAP case. Depending on its practice, the MAP competent authority of the covered
jurisdiction of residence of the taxpayer that made the MAP request, or of the covered jurisdiction that
made the adjustment at issue in the MAP case, would generally take the lead in the unilateral phase of the
MAP case. Although the procedures used in the context of a particular MAP case or bilateral relationship
will vary, the MAP competent authority of the covered jurisdiction that took the action that led to the taxation
which is alleged to be contrary to the covered tax agreement would then in the bilateral phase of the MAP
case routinely provide a position paper to the other MAP competent authority to explain the basis for the
adjustment. In all cases, the MAP competent authorities are encouraged to communicate at the beginning
of the MAP process to facilitate a coordinated approach to the case and a shared understanding of the
steps each will take in the process of endeavouring to agree on a resolution.

752. A member of a Covered Group that presents its case pursuant to Article 33 must also provide a
written statement that the case may involve taxation connected with a related issue. The term “related
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issue” is defined for purposes of Part V Section 3 in Article 34(1). This written statement is intended to
inform MAP competent authorities at the beginning of the MAP case that unresolved related issues arising
from the MAP case could potentially be submitted to a dispute resolution panel.

753.  Paragraph 2 of Article 33 includes the second sentence of Article 25(2) of the OECD and UN
Models to ensure that resolutions of MAP cases that are agreed by the MAP competent authorities are
implemented notwithstanding domestic law time limits. This language addresses obstacles to the
implementation of MAP competent authority mutual agreements that may arise in practice where a MAP
article does not include the second sentence of Article 25(2). A member of a Covered Group would have
no access to the dispute resolution panel mechanism where a MAP competent authority mutual agreement
had resolved related issues but was not implemented, even though the related issues would in substance
remain unresolved in such cases.

754.  The remaining language of Article 33(1) through (3) is based on the language of Article 25(1), (2)
and (4) of the OECD and the UN Model.

755.  For the avoidance of doubt, where both MAP competent authorities agree, they may, where
appropriate, extend the outcome of a MAP case to cover subsequent Periods, in particular where the facts
and circumstances of the relevant transactions or activities remain unchanged. This may facilitate the
resolution of recurring issues that could otherwise give rise to multiple, duplicative MAP cases. Depending
on the MAP competent authorities’ MAP practices and procedures, a MAP outcome could potentially be
extended by mutual agreement to subsequent Periods for which the member of a Covered Group has filed
tax returns (but with respect to which it has not filed MAP requests) or reflected in a bilateral advance
pricing arrangement for future years. Any decision to extend a MAP outcome to subsequent Periods would
in all cases remain subject to the discretion of the MAP competent authorities, based on the facts and
circumstances of those subsequent Periods.

756. Itis acknowledged that Part V Section 3, including Article 33 deal with bilateral MAP cases arising
from covered tax agreements. However, it is also acknowledged that several covered jurisdictions are
already able to combine multiple MAP cases filed under covered tax agreements to deal with them
multilaterally. Depending on the requirements of the covered jurisdictions involved, such cases are either
started through one MAP request under the equivalent of Article 25(1) of the OECD Model or the UN Model
filed by the taxpayer under one covered tax agreement, and the MAP competent authorities coordinate
with additional covered jurisdictions using the equivalent of Article 25(3) of the OECD Model or the UN
Model contained in the other covered tax agreements for a multilateral solution; or through multiple MAP
requests under the equivalent of Article 25(1) of the OECD Model or the UN Model filed by the taxpayer
for each individual covered tax agreement. Irrespective of the approach used, if the request(s) are eligible
for MAP and proceed to the discussion stage, the discussion stage of MAP could essentially be multilateral:
competent authorities would either have multilateral discussions or coordinated multiple bilateral
discussions. The aim would be to have a single multilateral agreement or coordinated bilateral agreements
that would ensure that taxation not in accordance with all the treaties concerned is removed. MAP
competent authorities of covered jurisdictions that are interested to consider MAP cases under Article 33
multilaterally may refer to the Manual on the Handling of Multilateral Mutual Agreement Procedures and
Advance Pricing Arrangements (“MoMA”) released by the OECD Forum on Tax Administration for further
guidance on the legal and procedure aspects to consider, subject to domestic law constraints and legal
requirements of the covered jurisdictions concerned.

Paragraph 4

757.  Paragraph 4 allows MAP competent authorities of the covered jurisdictions to resolve difficulties
or doubts as to the interpretation or application of issues arising from that covered tax agreement that are
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covered under the definition of “related issue” under Article 34(1) (i.e. the equivalent of Article 5, 7 or 9 of
the OECD Model or the UN Model). While the equivalent of Article 25(3) of the OECD Model or the UN
Model contained in covered tax agreements should already allow this, paragraph 4 would extend the
possibility to do this even where the concerned covered tax agreement does not contain that equivalent
provision. Since that paragraph in covered tax agreements can allow MAP competent authorities to enter
into bilateral or multilateral advance pricing arrangements, as recognised in paragraph 52 of the
Commentary on Article 25 of the OECD Model and paragraph 10 of the Commentary on Article 25 of the
UN Model, paragraph 4 can allow MAP competent authorities to enter into such arrangements with respect
to provisions of a covered tax agreement concerning related issues even where the covered tax agreement
does not contain the equivalent of Article 25(3) of the OECD or the UN Model.

Paragraph 5

758. Paragraph 5 addresses the interactions of Article 33 with the mutual agreement procedure
provisions of covered tax agreements, Council Directive (EU) 2017/1852 of 10 October 2017 on tax dispute
resolution mechanisms in the European Union (the “EU tax dispute resolution Directive”) or in the
Convention on the Elimination of Double Taxation in Connection with the Adjustment of Profits of
Associated Enterprises (90/436/EEC) (the “EU Arbitration Convention”). In particular, these provisions
reflect the circumstance that the EU tax dispute resolution Directive already includes a requirement to
submit a complaint simultaneously to each of the MAP competent authorities involved (see Article 3(1) of
the EU tax dispute resolution Directive). The EU Arbitration Convention similarly requires an enterprise to
notify the MAP competent authorities of the other Contracting States concerned by a case at the same
time as it presents its case to the MAP competent authority of its Contracting State of residence (or to the
MAP competent authority of the Contracting State in which its permanent establishment is situated). These
provisions also reflect the situation that the EU tax dispute resolution Directive, the EU Arbitration
Convention and some covered tax agreements already provide for a mandatory binding dispute resolution
mechanism, such as an arbitration panel or similar body, which is required to be set up, upon the request
of the member of the Covered Group or automatically, after a set time period to resolve unresolved issues
arising from a mutual agreement procedure case.

759.  Paragraph 5 creates a framework whereby Article 33 is not available to a member of a Covered
Group where the covered tax agreement contains a mandatory binding dispute resolution mechanism for
unresolved MAP cases or where the EU tax dispute resolution Directive or the EU Arbitration Convention
(which allow for such a mechanism as well) applies, unless the covered jurisdictions concerned agree in
general that Article 33 should be applicable as well for a particular bilateral relationship. This means that
where existing provisions in covered tax agreements containing a mandatory binding dispute resolution
mechanism for unresolved MAP cases apply or the EU tax dispute resolution Directive or the EU Arbitration
Convention applies, Article 33 would generally not be applicable, even if these existing provisions allow for
specific types of cases to be excluded from the scope of the mandatory binding dispute resolution
mechanism contained therein. Given the definition of the term “covered tax agreement” in Article 34(6)(b),
all references in paragraph 5 to a “covered tax agreement” refer to provisions of such agreement as they
may have been modified or amended by any subsequent protocol or another agreement, or as their
application may have been modified by the Multilateral Convention to Implement Tax Treaty Related
Measures to Prevent Base Erosion and Profit Shifting (BEPS Multilateral Instrument), regardless of
whether agreements have been entered into between MAP competent authorities concerning the mode of
application of these provisions. Where the covered jurisdictions enter into an agreement to make Article
33 applicable to covered tax agreements or other instruments containing MAP provisions that already
provide for mandatory binding dispute resolution as noted above as well or where the covered tax
agreement does not contain a mandatory binding dispute resolution mechanism, it is clarified that the
taxpayer has the choice to submit a MAP request under Article 33 or under the mutual agreement
procedure article of the covered tax agreement, the EU tax dispute resolution Directive or the EU Arbitration
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Convention (“other available MAP provisions”). Paragraph 5 goes on to define rules for the interaction
between Article 33 and other available MAP provisions in situations where both may co-exist.

760. Paragraph 5(a) addresses the interactions of paragraphs 1 and 2 with the MAP provisions of
covered tax agreements or other instruments that provide for the resolution of unresolved MAP disputes
by a mandatory binding dispute resolution mechanism. Paragraph 5(a) provides that, except to the extent
that the covered jurisdictions agree otherwise, the provisions of paragraphs 1 and 2 shall not apply with
respect to the presentation of a mutual agreement procedure case concerning taxation connected with a
related issue and not in accordance with the provisions of a covered tax agreement where that covered
tax agreement provides that a mandatory binding dispute resolution mechanism, such as an arbitration
panel or similar body, is required to be set up, upon the request of the member of the Covered Group or
automatically, after a set time period to resolve unresolved issues arising from a mutual agreement
procedure case or where the presentation of the case is also possible under the EU tax dispute resolution
Directive or the EU Arbitration Convention. Since Part V Section 3 is intended to ensure an efficient,
effective and timely mutual agreement procedure that includes a mandatory binding dispute resolution
mechanism to resolve unresolved cases and such other available MAP provisions include the same,
paragraphs 1 and 2 are not made applicable to situations that may be covered by these provisions.
However, covered jurisdictions may always agree to apply Article 33 in these situations as well. It is also
envisaged in this paragraph that provisions that allow an automatic initiation of a mandatory binding dispute
resolution mechanism to resolve unresolved cases after a certain time period would also be covered. In
other words, where a covered tax agreement or other such instrument includes mandatory binding dispute
resolution, Article 33 will not apply, unless the covered jurisdictions agree otherwise. covered jurisdictions
would thus, have discretion as to whether they would like to enter into an agreement that Article 33 should
apply in these cases and where they do, as to the form and contents of the same. Where such an
agreement is entered into, it would derive its legal basis from paragraph 5(a) itself.

761.  Paragraph 5(b) provides that Article 33(1) through (3) apply at the option of a member of a Covered
Group subject to paragraph 5(a). This means that in these cases, a member of a Covered Group will have
the option to present its MAP case pursuant to Article 33(1) or pursuant to the other available MAP
provisions, where these options are available. Paragraph 5(b) also provides that where a member of a
Covered Group has not opted to present a MAP case pursuant to Article 33(1), but has presented a mutual
agreement procedure case pursuant to other available MAP provisions, the provisions of paragraphs 1
through 3 shall not affect the application of such provisions.

762.  Paragraph 5(c) clarifies the interaction of Article 33 with other available MAP provisions in a
situation where a first MAP request was filed under another available MAP provision and a second MAP
request is sought to be filed under Article 33, subject to paragraph 5(a). In such circumstances, a Covered
Group would not be allowed to file a second MAP request under Article 33 concerning that specific issue
for the same year. This would ensure that a Covered Group does not seek to initiate a new MAP case
under Article 33 while an existing MAP case is ongoing. However, where a Covered Group’s MAP request
under another available MAP provision has been submitted to only one MAP competent authority and has
already been rejected unilaterally, the Covered Group may file a MAP request under Article 33 subject to
the conditions under paragraph 1 being fulfilled. This allows the Covered Group the opportunity to file a
MAP request under Article 33 where possible to allow the other MAP competent authority to consider the
merits of the MAP case even where one MAP competent authority has rejected the MAP request.

763. Paragraph 5(d) clarifies the interaction of Article 33 with other available MAP provisions in a
situation where a first MAP request was filed under Article 33 and a second MAP request is sought to be
filed under an other available MAP provision, except the EU tax dispute resolution Directive (which is
separately discussed under paragraph 5(e)), subject to paragraph 5(a). In such circumstances,
consideration of the first MAP request filed under Article 33 would be suspended and the dispute resolution
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procedure under Article 35 would no longer apply to that first MAP request in any circumstance. The
receiving competent authority(/authorities) would consider and move ahead with the second MAP request
and the dispute resolution procedure under Article 35 would still apply to this second MAP request. Where
a MAP request filed under Article 33 has already been rejected by both MAP competent authorities involved
without proceeding to the bilateral stage of MAP, a second MAP request under an other available MAP
provision covered under paragraph 5(d) would usually be similarly rejected. However, it is clarified that
where a MAP request under Article 33 is only rejected owing to the fact that the issue concerned is not a
“related issue”, the consideration of the second MAP request under the concerned other available MAP
provision would not be affected. In such circumstances, MAP competent authorities should ensure that the
second case is considered based on its merits under the other available MAP provision.

764.  Where a MAP request comprises a mix of related issues as well as issues that are not related
issues under other available MAP provisions, the rules specified in paragraph 5(c) and (d) would generally
give priority to that MAP request over a request under Article 33. However, MAP competent authorities
shall allow taxpayers to withdraw related issues from consideration under other available MAP provisions
under paragraph 5(c) to allow a fresh MAP request to be filed under Article 33 for these issues, while the
MAP request initially filed under other available MAP provisions can continue for issues that are not related
issues.

765.  Where a related issue is the subject of adjustments or assessments for multiple Periods that the
member of the Covered Group wishes to challenge through MAP, the concerned member of the Covered
Group should ordinarily follow the same legal basis for MAP i.e., either Article 33 or other available MAP
provisions with respect to all Periods to avoid different procedures being applicable to MAP cases
concerning the same issue. Although the choice of remedy with respect to each Period is left to the member
of the Covered Group, subject to paragraph 5(a), MAP competent authorities may only be able to consider
the possibility of a multi-year resolution of recurring issues in MAP as noted in paragraph 755 above where
the same legal basis is followed for MAP for each relevant Period.

766.  Paragraph 5(e) provides that subject to paragraph 5(a), the submission of a complaint as provided
under the EU tax dispute resolution Directive (or any of its amending or succeeding instruments or acts of
European Union law) shall put an end to any ongoing mutual agreement procedure with respect to the
same case that was initiated pursuant to paragraph 1. This would be a consequence of Article 16(5) of the
EU tax dispute resolution Directive in any case, but paragraph 5(e) serves to confirm this result.

767.  Provisions of a mutual agreement procedure article based on or equivalent to Article 25(5) of the
OECD Model or Article 25(5) (Alternative B) of the UN Model would not apply with respect to a mutual
agreement procedure case presented pursuant to Article 33. This is because these MAP arbitration
provisions apply with respect to MAP cases presented pursuant to the MAP article of the relevant covered
tax agreement. For MAP cases presented pursuant to the MAP article of a covered tax agreement (rather
than Article 33), Article 35(14) and (15) address the relationship between the dispute resolution panel
mechanism and other mechanisms provided in the MAP article of that covered tax agreement for the
mandatory and binding resolution of unresolved issues arising from a MAP case.
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Article 34 — Definitions

Paragraphs 1 through 5

768.  Paragraphs 1 through 5 define the scope of application of the mutual agreement procedure under
Article 33 and the dispute resolution mechanism provided for in Article 35 through the definition of “related
issue”.

769. Paragraph 1 makes it clear that the mutual agreement procedure under Article 33 and the dispute
resolution panel mechanism under Article 35 apply only to issues involving a member of a “Covered Group”
(i.e., a Group whose profit may be subject to a tax charge under the new Amount A taxing right). An Entity
would be considered a “member of a Covered Group” for this purpose where, for the Period including the
date of the adjustment or assessment that is the subject of a request for mutual agreement procedure
made under Article 33 or covered by the dispute resolution panel process under Article 35, that Entity is
part of a Covered Group or is subject to an adjustment that is specifically included in the definition of related
issue under this Article, irrespective of whether the Group to which that Entity belongs is a Covered Group
for the Period during which the request for mutual agreement procedure or the dispute resolution panel
process is submitted. In addition, the term “Covered Group” would follow the definition contained in Article
3. However, as provided in Annex C Section 4, references to “Covered Group” are replaced by references
to a “covered segment’, when applying the Convention with respect to a disclosed segment of a Group.
As a consequence, the dispute resolution panel mechanism will apply also to MAP disputes involving a
segment entity of a “covered segment”, which by definition will not be a member of a Covered Group. Such
a result is appropriate because the resolution of transfer pricing and profit attribution disputes involving a
segment entity of a covered segment will have an impact on the application of Amount A to the covered
segment just as they would in the case of a dispute involving an Entity of a Covered Group. Finally, since
the definition of “related issue” is inherently connected to issues that are included in a covered tax
agreement between two covered jurisdictions, the definition would apply only to transactions that concern
members of a Covered Group that are residents of one or both of the covered jurisdictions for purposes of
that covered tax agreement.

770.  The definition of “related issue” in paragraph 1 is intended to capture situations where two
cumulative conditions are met by the adjustment asserted or the assessment raised by a covered
Jurisdiction

e where they result in either an impact on the elimination of double taxation by covered jurisdictions
or a “material impact” on the Elimination Profit (or Loss) or Amount A Profit for the covered
Jurisdiction, owing to the assessment or adjustment; and

e where they are covered under provisions in the covered tax agreement based on or equivalent to
Articles 5, 7 or 9 of the OECD Model or the UN Model, dealing with transfer pricing cases or
attribution of profits to permanent establishments, including questions concerning the applicability
of these provisions to a case (e.g. questions such as whether a permanent establishment exists or
not).

771. It is clarified that all questions concerning the interpretation or application of provisions in the
covered tax agreement based on or equivalent to Articles 5, 7 or 9 of the OECD Model or the UN Model
that are covered in a MAP request under Article 33 or other available MAP provisions would be included
in the definition of “related issue”. In addition, questions concerning the applicability of provisions in the
covered tax agreement based on or equivalent to Articles 5, 7 or 9 of the OECD Model or the UN Model
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are included in the definition of “related issues” as well. In this regard, Article 35(1)(b) also provides that
the dispute resolution panel shall also resolve any disagreement between covered jurisdictions regarding
whether an issue is a related issue. Accordingly, a disagreement as to whether a particular case is covered
by provisions in the covered tax agreement based on or equivalent to Articles 5, 7 or 9 of the OECD Model
or the UN Model would be decided by the dispute resolution panel. For instance, where one covered
jurisdiction is of the view that a transaction is a transaction between associated enterprises governed by
the provision in the covered tax agreement based on or equivalent to Article 9 of the OECD or the UN
Model, and the other covered jurisdiction is of the view that there is no transaction between associated
enterprises covered by that provision and that the payment should be viewed as a distribution to which
that provision does not apply, the question as to whether the provision in the covered tax agreement based
on or equivalent to Article 9 of the OECD or the UN Model is applicable would be a “related issue”. It may
also be the case that one covered jurisdiction asserts a transfer pricing adjustment in substance, but uses
its domestic general anti-avoidance rules to achieve this end, and takes the view that the provision in the
covered tax agreement based on or equivalent to Article 9 of the OECD or the UN Model does not apply,
whereas the other covered jurisdiction is of the view that this provision is applicable and in this case as
well, the question as to whether that provision is applicable would be a “related issue” (however, see
paragraph 782 in this regard as well).

772.  While all questions concerning the applicability of provisions in the covered tax agreement based
on or equivalent to Article 5, 7 or 9 of the OECD Model or the UN Model are covered in the definition of
“related issue”, issues may arise concerning whether these provisions or other provisions in a covered tax
agreement are applicable. This is generally not the case where the applicability of the provision in the
covered tax agreement based on or equivalent to Article 9 is at issue since questions of pricing of related
party transactions would most often fall under that provision in covered tax agreements. However, there
may be questions concerning whether an adjustment or assessment should be covered as a business
profits case (involving provisions in the covered tax agreement based on or equivalent to Articles 5 and 7
of the OECD Model or the UN Model) or a case involving other provisions (for e.g. provisions in the covered
tax agreement based on or equivalent to Article 10, 11 or 12 of the OECD Model or the UN Model).
Accordingly, it is also clarified that the Article 5 and 7 cases referred to in paragraph 1 also encompass
situations where the covered jurisdiction asserting the adjustment or raising the assessment considers it
covered under other provisions of a covered tax agreement, whereas the Covered Group is of the opinion
that the adjustment or assessment should be covered under provisions in the covered tax agreement
based on or equivalent to Articles 5 and 7 of the OECD Model or the UN Model, under the condition that
the position of the Covered Group is shared by the MAP competent authority of the other covered
jurisdiction (“Article 7 characterisation cases”). Accordingly, “Article 7 characterisation cases”, covering
questions as to whether a particular assessment or adjustment would be covered by the provision in the
covered tax agreement based on or equivalent to Article 7 of the OECD Model or the UN Model as opposed
to any other provision of a covered tax agreement, would be included in the definition of “related issue”.
For example, a covered jurisdiction may raise an assessment stating that additional income should be
taxed as “royalties”, intending for this to be covered under the provision in the covered tax agreement
based on or equivalent to Article 12 of the OECD Model or the UN Model. However, the member of the
Covered Group concerned by the assessment may believe that the assessment raised does not satisfy
the definition of the “royalties” provision and take the view that it should be covered under the provision in
the covered tax agreement based on or equivalent to Article 7 of the OECD Model or the UN Model dealing
with “business profits”. On that basis, the member of the Covered Group may take the view that there
should be no taxation in that covered jurisdiction under the “business profits” provision owing to there being
no permanent establishment in that covered jurisdiction under the provision in the covered tax agreement
based on or equivalent to Article 5 of the OECD Model or the UN Model based on the facts of the case. In
this situation, the member of the Covered Group may file a MAP request on the basis that the assessment
raised results in taxation that is not in accordance with the covered tax agreement. Such a MAP case
would be covered under the definition of “related issue” to the extent that the MAP competent authority of
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the other covered jurisdiction agrees with the position taken by the member of the Covered Group in the
MAP request.

773.  Nevertheless, this would also mean that all other cases concerning the application of provisions in
the covered tax agreement apart from provisions based on or equivalent to Articles 5, 7 or 9 of the OECD
Model or the UN Model would not be covered in the definition of “Article 7 characterisation cases”. This
includes specifically:

e questions on whether tax has been deducted at source at a rate that is in accordance with the
covered tax agreement,

e questions concerning a determination as to which among two provisions of a covered tax
agreement other than those corresponding to Article 7 of the OECD Model or the UN Model would

apply;

e questions concerning the application of the beneficial ownership conditions under provisions of the
covered tax agreement based on or equivalent to Article 10, 11 or 12 of the OECD Model or the
UN Model; and

e the application of anti-avoidance rules that are not covered under provisions of a covered tax
agreement based on or equivalent to Articles 5, 7 or 9 of the OECD Model or the UN Model, which,
as noted above, includes questions concerning the applicability of these provisions to a case and
“Article 7 characterisation cases”.

774. In “Article 7 characterisation cases”, it is acknowledged that the member of the Covered Group
concerned would usually take the position that an assessment is only covered by provisions in the covered
tax agreement based on or equivalent to Articles 5 and 7 of the OECD Model or the UN Model in its MAP
request, even where the assessment being covered under other provisions of the covered tax agreement
is plausible. Therefore, the MAP competent authority of the other covered jurisdiction is required to share
the position taken by the member of the Covered Group for these cases to be covered. The MAP
competent authority of the other covered jurisdiction should arrive at this determination only after it
considers the position taken by the member of the Covered Group justified following discussions between
both MAP competent authorities and after following procedures regularly undertaken by the MAP
competent authorities to determine whether cases should be considered under provisions in the covered
tax agreement based on or equivalent to Articles 5 and 7 of the OECD Model or the UN Model.

775. ltis also clarified that since the definition of “related issue” for the purpose of MAP under Article
33 and the dispute resolution procedure under Article 35 is restricted to issues that arise from the
application of a covered tax agreement, profit allocation adjustments that are not subject to a covered tax
agreement are not covered by Part V Section 3.

776.  Paragraph 2 further defines situations where the adjustment asserted or assessment raised by a
covered jurisdiction is considered to have an impact on the elimination of double taxation for the purposes
of the definition of “related issue”. Paragraph 2 covers situations where such an adjustment or assessment
would result in a change in the covered jurisdictions required to provide Relief for Amount A taxation for
that Covered Group or a change in the Tier(s) for the Allocation of the obligation to eliminate double
taxation with respect to Amount A Profit of a covered jurisdiction for that Covered Group under Article 11(6)
through (15) as the outcome if, based on a deeming approach, the adjustments or assessments were to
be included in full in the Elimination Profit (or Loss) of that Covered Group for that covered jurisdiction for
the Period during which the adjustment or assessment is asserted or raised, irrespective of how such
adjustment or assessment is recorded in the Elimination Profit (or Loss) in actual terms. This means that
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irrespective of the actual recording of the adjustment or assessment in the Elimination Profit (or Loss)
(including a possible spreading of an adjustment or difference in treatment based on the tax amount paid),
for the purposes of the test under paragraph 2, the outcomes that would arise under the elimination of
double taxation system for Amount A if the adjustment or assessment were to be included in full in the
Elimination Profit (or Loss) of that Covered Group for that covered jurisdiction for the Period in question
need to be measured. If the outcome of applying this deemed test would be a change in the covered
jurisdictions required to provide for Relief for Amount A or a change in the Tier(s) for the Allocation of the
obligation to eliminate double taxation with respect to Amount A Profit of a covered jurisdiction, the test
under paragraph 2 would be considered met. For instance, if an adjustment of EUR 10 million is asserted
by jurisdiction X with respect to a member of a Covered Group in Period Y concerning a single previous
fiscal year, the rules for Elimination Profit (or Loss) in Annex B Section 4(7) require the spreading of that
adjustment for three total periods and only EUR 3.3 million would be reflected in the Elimination Profit (or
Loss) for Period Y. However, for purposes of paragraph 2, the EUR 10 million adjustment would be deemed
to be included in full in the Elimination Profit (or Loss) with respect to jurisdiction X and a calculation would
be made to verify whether this inclusion would result in a change in the covered jurisdictions required to
provide Relief for Amount A taxation for that Covered Group or a change in the Tier(s) for the Allocation of
the obligation to eliminate double taxation with respect to Amount A Profit of a covered jurisdiction for that
Covered Group under Article 11(6) through (15) and if so, the test in paragraph 2 is considered met.
Reference can be drawn to paragraphs 6 to 15 of Article 11 and paragraphs 386 through 427 of the
Explanatory Statement on the specific rules applicable for the elimination of double taxation. For purposes
of paragraph 2, there would be a change in the Tier(s) for the Allocation of the obligation to eliminate
double taxation with respect to Amount A Profit of a covered jurisdiction if owing to the adjustment or
assessment if included in full in the Elimination Profit (or Loss) of that Covered Group for that covered
jurisdiction for the Period during which the adjustment or assessment is asserted, a covered jurisdiction
moves from one Tier to another for the elimination of double taxation or is allocated the obligation to
eliminate double taxation in additional or fewer Tiers as compared to the situation prior to the adjustment
or assessment.

777. Paragraph 3 defines situations where the adjustments or assessments are considered to have a
material impact on the Elimination Profit (or Loss) or Amount A Profit of the covered jurisdiction asserting
those adjustments or raising those assessments. This test is based on a materiality threshold measured
using the aggregate quantum of all adjustments asserted or assessments raised by a covered jurisdiction
with respect to members of a Covered Group in a Period, as reflected in the first notifications for such
adjustments or assessment by that covered jurisdiction and is triggered where the aggregate quantum is
greater than EUR 3 million with respect to the first three Periods that follow the entry into force of the MLC
and EUR 1.5 million with respect to subsequent Periods. For purposes of paragraph 3, an adjustment
asserted or assessment raised includes actions that are covered under provisions in the covered tax
agreement based on or equivalent to Articles 5, 7 or 9 of the OECD Model or the UN Model, dealing with
transfer pricing cases or attribution of profits to permanent establishments, including questions concerning
the applicability of these provisions to a case and “Article 7 characterisation cases” as defined above in
paragraphs 772 through 774.

778.  The aggregate quantum of all the adjustments or assessments for a Period asserted or raised on
the entities in a Covered Group by the covered jurisdiction making those adjustments or assessments is
considered under paragraph 3 to ensure that the definition of “related issue” is only applicable where the
Covered Group is subject to a substantial tax exposure in that covered jurisdiction. The quantum of each
adjustment or assessment would be verified using the first notification of the adjustment or assessment
through a final assessment order, notice or other such document that leads to a liability of tax in that
covered jurisdiction. Where the tax is levied by deduction at the source and is covered under paragraph 1
as an “Article 7 characterisation case”, the quantum of the adjustment or assessment in that case would
be the gross amount of the payment that is subject to withholding tax (as opposed to the amount of income
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tax withheld). Paragraph 3 is intended to focus solely on the quantum of the adjustment or the assessment
to the tax base of the member of the Covered Group and is independent of the ultimate tax liability arising
from such an adjustment or assessment and shall thus, not regard the impact of tax attributes that may
reduce or eliminate the tax liability on these adjustments, such as net operating losses or other
consequences, such as a corresponding (and downward) impact to the member’s taxable income under
other tax provisions. In addition, paragraph 3 envisages the aggregation of each adjustment asserted and
assessment raised by the adjusting covered jurisdiction with respect to any member of a Covered Group
during the Period, including adjustments with respect to the same transaction covering multiple Periods,
even where the quantum of each individual adjustment or assessment is lesser than the threshold amount
provided. Where the adjusting covered jurisdiction does not use EUR as its functional currency, the
threshold is applied by reference to the equivalent amount in the functional currency followed by that
covered jurisdictions in its adjustments or assessments, as on the date of the first notification for such
adjustments or assessments.

779.  The Period during which an adjustment is asserted or assessment is raised under paragraphs 2
and 3 shall be determined on the basis of the general definition of Period applicable to a Covered Group
under the Convention i.e. a reporting period with respect to which the Ultimate Parent Entity of a Group
prepares, or is required to prepare, Consolidated Financial Statements. Accordingly, an issue would be
considered a “related issue” only where the adjustment is asserted or the assessment is raised in a Period
during which the Group is a Covered Group, irrespective of whether the Group becomes a Covered Group
in future years.

780. In contrast to paragraph 3, paragraph 2 does not contain a materiality threshold. Accordingly, an
adjustment that does not exceed the threshold in paragraph 3, will meet the definition of a “related issue”
under paragraph 2 if the adjustment or assessment, if treated as included in full in the Elimination Profit
(or Loss) of the covered jurisdiction for the Period, results in the consequences described therein.

781.  Paragraph 4 contains additional provisions connected to the application of Article 34 and in
particular, paragraphs 1 through 3. Paragraph 4(a) contains a backstop rule that ensures that a recurring
issue that was unresolved in MAP for a member of a Covered Group with respect to a previous Period for
a period of more than two years should not be subject to the materiality condition in paragraph 3 in the
current year and onwards. In such situations, the same issue concerning the same member of a Covered
Group for future Periods would always be considered a “related issue”, notwithstanding whether the
materiality threshold under paragraph 3 is met or not. The two-year period under this paragraph should be
calculated using the same rules as provided under Article 35(3) through (7). However, it is clarified that
this backstop rule does not extend to similar issues for the same member of a Covered Group or for the
same issue concerning any other taxpayer. In addition, paragraph 4(b) provides that an adjustment or
assessment that is considered by a covered jurisdiction to be asserted or raised under the provisions of a
covered tax agreement based on or equivalent to Articles 10, 11 and 12 of the OECD Model or the UN
Model or Article 12A of the UN Model, but that involves questions concerning the applicability of provisions
of a covered tax agreement based on or equivalent to Article 5, 7 or 9 of the OECD Model or the UN Model
covered under paragraph 1, included in the references to “Article 7 characterisation cases” in paragraphs
772 through 774 above, would only be included for the purposes of the determination in paragraph 3 to
the extent that the assessment or adjustment is considered to have an impact on Amount A owing to a
Withholding Tax Upward Adjustment under Annex B Section 6 or a withholding tax downward adjustment
under Annex B Section 4(12), irrespective of the quantum of such impact. Paragraph 4(b) has been
included to ensure that “Article 7 characterisation cases” concerning withholding tax adjustments or
assessment are included in the definition of “related issue” only to the extent that the underlying withholding
tax adjustments or assessments have an impact on Amount A, since such an adjustment or assessment
may have an impact through Article 5(2)(f) or Annex B Section 4(12) and without impacting the Elimination
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Profit (or Loss) for that Covered Group with respect to the covered jurisdiction asserting or raising that
adjustment or assessment.

782. A member of a Covered Group may file a MAP request concerning a “related issue” under Article
33 where it considers that an action, including one taken through the use of domestic anti-avoidance rules,
results or will result in taxation not in accordance with the covered tax agreement and unresolved issues
in cases that have already resulted in such taxation may lead to a dispute resolution request under Article
35 being filed. This does not create any implication that domestic anti-avoidance rules that are not meant
to be covered by a covered tax agreement should now be considered covered. As acknowledged in the
Commentary on Article 1 of the OECD Model or the UN Model, in the vast majority of cases, the application
of anti-abuse rules will not result in taxation not in accordance with the covered tax agreement, and the
application of anti-abuse rules found in domestic law will have an impact on how the provisions of the
covered tax agreement are applied and thus, will generally not produce results conflicting with these
provisions. Where a member of a Covered Group files a MAP request under Article 33 or an other available
MAP provision contending that the application or proposed application of a domestic anti-avoidance rule
by a covered jurisdiction is an action that is not in accordance with the provisions of a covered tax
agreement, the MAP competent authorities would, in these situations, decide that the objection is not
justified and not allow the case to proceed to the bilateral stage of MAP subject to the dispute resolution
procedure under Article 35. For example, this is the case where the domestic anti-avoidance rule denies
a treaty benefit in circumstances where obtaining the benefit would be contrary to the object and purpose
of the covered tax agreement, as provided in the Commentary on Article 1 of the OECD Model or the UN
Model. In this regard, it is noted that the obligation to provide access to the mutual agreement procedure
under Article 33 or other available MAP provisions under the BEPS Action 14 minimum standard is distinct
from the obligation to endeavour to resolve the case.

783. However, it is clarified that although the mutual agreement procedure under Article 33 and the
dispute resolution procedure under Article 35 are restricted to related issues as defined in Article 34, the
provisions of a mutual agreement procedure article of a covered tax agreement based on or equivalent to
Article 25 (including paragraph 5) of the OECD Model or Article 25 (including paragraph 5 of Alternative B)
of the UN Model would not be affected by this limited scope and these provisions would continue to be
governed by the provisions of the covered tax agreement alone.

784.  Paragraph 5 clarifies that some specific circumstances would not be covered in the definition of
“related issue”. In this regard, paragraph 5(a) provides that adjustments related to the following issues are
not “related issues”:

e an issue that concerns an adjustment to the profits of a transaction between members of a Group
that are regulated financial institutions;

e an issue that concerns an adjustment to the profits of a transaction between members of a Group
that are extractives entities;

e anissue that concerns members of a Group that is not a Covered Group in a Period under Annex
C Section 5(6) or Section 5(7);

e anissue that concerns members of a Group that are located in an autonomous domestic business
Jurisdiction;

e an issue that concerns an adjustment to the profits of a transaction between members of a Group
that are extractives entities and regulated financial institutions;



785.
issues”:

786.

1183

an issue that concerns an adjustment to the profits of a transaction that only involves an extractives
segment or a regulated financial institution segment,

where Annex C Section 4 is applicable, an issue that concerns an adjustment to the profits of a
transaction between a segment entity of an extractives segment and a segment entity of a
disclosed segment that is not a covered segment;

where Annex C Section 4 is applicable, a transaction between a segment entity of a regulated
financial institution segment and a segment entity of disclosed segment that is not a covered
segment;

where Annex C Section 4 is applicable, a transaction between segment entities that are not part of
a covered segment;

where Annex C Section 4 is applicable, a transaction between segment entities of a disclosed
segment that is not a covered segment in a Period under Annex C Section 5(6) or (7) as modified
by Annex C Section 4;

where Annex C Section 4 is applicable, a transaction between segment entities that are located in
autonomous domestic business jurisdictions; or

an issue that concerns an adjustment involving defence revenues.

Paragraph 5(b) then provides in addition that the following profit attribution issues are not “related
an issue that concerns an adjustment to the profits attributed to a permanent establishment of a
member of a Group (including the question of whether such a permanent establishment exists) that
is a requlated financial institution;

an issue that concerns an adjustment to the profits attributed to a permanent establishment of a
member of a Group (including the question of whether such a permanent establishment exists) that
is an extractives entity;

an issue that concerns an adjustment to the profits attributed to a permanent establishment of a
member of a Group (including the question of whether such a permanent establishment exists) that

only affects revenue reported in an extractives segment or a regulated financial institution segment;

where Annex C Section 4 is applicable, that is an adjustment to the profits attributed to a permanent
establishment of an Entity that is not a member of a covered segment; or

an issue that concerns an adjustment involving defence revenues.

These exclusions do not go further to generally exclude from the definition of “related issue” issues

that concern any transaction that involves an entity that derives extractives revenue or that is a regulated
financial institution. That is because, in applying these exclusions, the logic is to isolate the excluded
revenues and profits; and treat the remaining part of the Group (or any covered segments) as if they were
standalone groups, including by recognising transactions between the excluded part and the in-scope part.
This means that a transaction involving the in-scope part, even if the counterparty to that transaction is

itself ex
part of t
and the

cluded (such as where the upstream part of a qualified extractives group sells oil to a downstream
he Group which is in scope), can affect the calculation of revenues and profits of that in-scope part
refore affect Amount A. However, any adjustment that leads to a disclosed segment becoming or
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not remaining a covered segment or any adjustment that would lead to a Group or a disclosed segment
failing the test under Annex C Section 5(6) or (7) (as modified by Annex C Section 4 where Annex C
Section 4 is applicable) for the Period in which the adjustment is asserted has been specifically excluded
since the adjustment would then determine whether Amount A would apply or not and thus, the ability to
obtain certainty on this point is important. Where a scope certainty review under the Convention has
determined that a disclosed segment is a covered segment or not for a Period owing to the adjustment
prior to a MAP request being filed, it is clear that the adjustment concerning the MAP request should always
be considered a “related issue” covered by this exception. In other cases, the determination of whether a
disclosed segment would be a covered segment or not would depend on the revenue of a disclosed
segment and segment adjusted profit before tax reported by the disclosed segment and whether the
adjustment would affect this reporting.

787. In addition, paragraph 5(c) includes an exception for assessments or adjustments that may have
an impact on the Elimination Profit (or Loss) of a Covered Group, that are pursuant to a special tax regime.
For the purpose of this exception, a “special tax regime” is defined as any tax that is covered under the
material scope of a covered tax agreement that results in an additional tax liability connected to Extractive
Revenues apart from the corporate income tax applicable. Special tax regimes of this nature are usually
not covered under covered tax agreements by covered jurisdictions. However, some covered jurisdictions
extend benefits under a covered tax agreement to these situations to consider the ability to provide relief
from double taxation at their discretion under the mutual agreement procedure. Recognising that including
these additional taxes in covered tax agreements involves particular sovereign domestic considerations,
these covered jurisdictions have therefore limited the scope of mandatory binding dispute resolution for
unresolved MAP cases arising from assessments under these taxes. Accordingly, this exception is
designed to ensure that special tax regimes that are targeted towards creating additional tax liabilities
connected to Extractive Revenues and are extended coverage under covered tax agreements by the
covered jurisdictions concerned in the interest of avoiding double taxation (where this need not be the case
in other covered jurisdictions) are not subject to the dispute resolution procedure that may result in these
taxes being overturned simply owing to such extended coverage, to ensure consistency, and to respect
the position of these covered jurisdictions.

Paragraph 6

788.  Paragraph 6(a) clarifies that, for the purposes of Part V Section 3, the term “legally bound” means
all circumstances in which a MAP competent authority must adhere to the decision of a court or
administrative tribunal, regardless of whether the MAP competent authority was itself a party to the court
or administrative tribunal procedure that resulted in the decision. A MAP competent authority is generally
considered to be required to adhere to a court or administrative tribunal decision where they are required
to do so under the law of a covered jurisdiction. However, in some cases, administrative guidance, such
as a circular or notification or delegated legislation in a covered jurisdiction may be binding on the MAP
competent authorities under the law and so, they would be considered to be required to adhere to a court
or administrative tribunal decision where the administrative guidance makes such a decision binding as
well. Nevertheless, it is clarified that this is intended to only cover situations where the administrative
guidance is binding on the MAP competent authorities as a consequence of the law of the covered
jurisdiction concerned and so, positions taken in administrative guidance arising from a provision of law
that only allows the issuance of additional guidance without making the guidance binding would not be
covered in this definition. Paragraph 6(a) would also encompass other circumstances in which a MAP
competent authority must adhere to the outcomes of other processes related to a court or administrative
tribunal procedure, such as a separate process required to be completed in connection with a court or
administrative tribunal procedure in advance of that court or administrative tribunal procedure where they
are required to do so, as a consequence of the law of the covered jurisdiction concerned, provided that the
body undertaking this process has the authority to independently decide on the issue in a way that ensures
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that the outcome is in line with the covered tax agreement as well. Such a separate process includes for
example, a special process established by law for the review or reconsideration of an assessment of tax,
which is independent from the audit and examination functions and that can only be accessed through a
request by the taxpayer, is required to be initiated prior to the taxpayer being allowed to approach a court
or tribunal and the outcome of which is legally binding on the MAP competent authority under the condition
that the taxpayer explicitly agrees with the outcome. However, the term “legally bound” does not include
within its scope circumstances where a MAP competent authority would follow a decision or outcome as a
matter or administrative policy or practice but would not be obliged to adhere to the decision or outcome
as a matter of law as described above.

789. Paragraph 6(b) defines the term “covered tax agreement” as an agreement, of which one of the
purposes is the avoidance of double taxation with respect to taxes on income (whether or not other taxes
are also covered) that is in force between two or more:

e Parties; and/or

e jurisdictions or territories to which the Convention applies pursuant to a declaration by a Party
pursuant to Article 42(1),

including all amendments or modifications made to such agreement or its application through any
subsequent protocol or another agreement, including the Multilateral Convention to Implement Tax
Treaty Related Measures to Prevent Base Erosion and Profit Shifting, where applicable. It is also
clarified that the term “covered tax agreement” includes all such agreements that are in force on
the date of the adjustment or assessment that is the subject of a MAP request covered by Article
33, 35 or 36 i.e., filed under Article 33 or that leads to a dispute resolution procedure under Article
35 or 36. This is in line with the general practice in tax treaties to allow MAP under a tax treaty
only if the tax treaty is in force for the year of adjustment.

790. ltis also clarified that the term “covered tax agreement” does not include Council Directive (EU)
2017/1852 of 10 October 2017 on tax dispute resolution mechanisms in the European Union, the
Convention on the elimination of double taxation in Connection with the Adjustment of Profits of Associated
Enterprises (90/436/EEC), or any of their amending or succeeding instruments or acts of European Union
law. The term also does not include an arrangement between a jurisdiction or territory described in Article
2(aa)(ii) and the State that is responsible for its international relations, or between two or more such
jurisdictions or territories for which the same State is responsible.

791.  In addition, although the definition of “covered tax agreement” in paragraph 6(d) is intended to
make reference to agreements covered in this definition in general, it is clarified that Part V Section 3 is
only intended to apply to related issues, as defined under Article 34, arising from a covered tax agreement.
Accordingly, even if agreements that are mainly intended for other purposes such as exchange of
information are considered included within the wording of paragraph 6(b) in strict terms, the MAP provision
under Article 33 and the dispute resolution procedure under Article 35 would be applicable only to the
extent that there are related issues satisfying the definition in Article 34.

792. Paragraph 6(d) defines the term “covered jurisdiction” as meaning a party to a covered tax
agreement or a jurisdiction that is otherwise included in the territorial scope of such an agreement.

793.  Since the scope of Articles 33 and 35 are connected to issues arising from a covered tax
agreement, any reference to “MAP competent authorities” therein would assume the definition contained
in the covered tax agreement relevant to the case at hand. Accordingly, paragraph 6(e) defines the term
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“MAP competent authority” as referring to the definition under the relevant covered tax agreement
applicable to the related issue concerned.

Article 35 — Resolution of disputes with respect to related issues

Paragraph 1

794.  Paragraph 1 contains the core dispute resolution provision in Article 35. It provides that, where the
MAP competent authorities are unable to reach an agreement on a case in the mutual agreement
procedure within a period of two years, unresolved related issues arising from the case will, at the request
of the member of a Covered Group who presented the case, be submitted to a dispute resolution panel in
the manner described in Article 35. This dispute resolution process is available where, under the provisions
of a covered tax agreement relating to the mutual agreement procedure, or under the provisions of Article
33, a member of a Covered Group has presented a case to the MAP competent authority of a covered
jurisdiction on the basis that the actions of one or both of the covered jurisdictions have resulted for that
member of a Covered Group in taxation not in accordance with the provisions of that covered tax
agreement, and the MAP competent authorities are unable to resolve the case within a two-year period.
As evident from paragraph 1, the dispute resolution procedure under Article 35 would thus apply to eligible
unresolved MAP cases arising from Article 33 or under the MAP provision in a covered tax agreement and
would only apply with respect to related issues that are unresolved in MAP as defined under Article 34 i.e.
involving issues covered under provisions of a covered tax agreement based on or equivalent to Articles
5, 7 or 9 of the OECD Model or the UN Model and fulfilling the other criteria mentioned in the definition.

795.  The start date for this two-year period is determined pursuant to paragraph 6 or 7, as the case
may be. The MAP competent authorities may, however, agree to a different time period with respect to a
particular case, provided that they notify the member of a Covered Group who presented the case of such
agreement prior to the expiration of the two-year period referred to paragraph 1(a)(ii). This could be the
case if, for example, the discussion of a case between the MAP competent authorities was nearing a
resolution that could be expected to be achieved in an additional short period of time, thus avoiding the
need for a dispute resolution panel process. This different time period with respect to a particular case
could be longer or shorter than the two-year period referred to in paragraph 1(a)(ii), depending, for
example, on the nature and complexity of the particular case. In cases in which the MAP competent
authorities would mutually agree to extend the two-year period, the MAP competent authorities should
keep in mind the objective of the dispute resolution mechanism to provide a timely resolution of related
issues, that any such extension should accordingly not unreasonably delay such a resolution and provide
the Covered Group with the mutually agreed duration of the extension. In cases in which the MAP
competent authorities would mutually agree to shorten the two-year period referred to in paragraph 1(a)(ii),
the member of the Covered Group concerned should be notified that they are eligible to initiate the dispute
resolution procedure under Article 35 at that point of time. This is likely in a situation such as for example,
where MAP competent authorities have an in-principle disagreement and agree prior to the expiry of the
two-year period that further endeavours to discuss the case would not lead to a resolution in MAP.

796.  Paragraph 1(b) then provides that the dispute resolution panel mechanism provided in Article 35
shall also apply to resolve any disagreement between covered jurisdictions regarding whether an issue is
a related issue. The mandatory and binding resolution of such disagreements is essential to the proper
functioning of the dispute resolution panel mechanism.
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797.  The provision in paragraph 1(a)(ii) of a two-year period before the member of the Covered Group
may trigger the dispute resolution panel process does not preclude the MAP competent authorities from
mutually agreeing that a member of a Covered Group may request the submission of unresolved related
issues to a dispute resolution panel before the expiration of the two-year period. The choice to submit
unresolved related issues to a dispute resolution panel would in all cases remain that of the member of a
Covered Group.

798.  Pursuant to paragraph 1(c), a request by a member of a Covered Group to submit unresolved
related issues in a MAP case to a dispute resolution panel must be made in writing to the MAP competent
authority of the covered jurisdiction of residence of that member of a Covered Group presented the MAP
case. At the same time, the member of a Covered Group must send a copy of the request and all supporting
documentation to the MAP competent authority of the other covered jurisdiction. Such a request should
contain sufficient information to identify the case and must be accompanied by a number of different written
statements identified in paragraph 1(c).

799.  Paragraphs 1(c)(i) through 1(c)(iii) identify the following first group of three written statements:

e a written statement by the Entities of the Covered Group directly affected by the case that no
decision on the same related issues has already been rendered by a court or administrative tribunal
of the covered jurisdictions;

e a written statement by the Entities of the Covered Group directly affected by the case indicating
whether one or more of the same related issues is pending before a court or administrative tribunal
of either covered jurisdiction; and

e a written undertaking to notify the MAP competent authorities immediately upon the initiation by an
Entity of the Covered Group directly affected by the case, following the request for a dispute
resolution panel, of proceedings before a court or administrative tribunal of either covered
jurisdiction with respect to one or more of the same related issues.

800. These written statements will aid the MAP competent authorities in applying paragraph 10 (which
provides that any unresolved related issue arising from a MAP case otherwise within the scope of the
dispute resolution panel process shall not be submitted to a dispute resolution panel if a decision on the
related issue has already been rendered by a court or administrative tribunal of either of the covered
jurisdictions and the MAP competent authority of the relevant covered jurisdiction is legally bound by that
decision) and paragraph 11 (which provides that the dispute resolution panel process shall terminate if a
decision on the related issue is rendered by a court or administrative tribunal of either of the covered
jurisdictions while the dispute resolution panel process is in course and the MAP competent authority of
the relevant covered jurisdiction is legally bound by that decision). They will also facilitate the application
of other provisions governing the interrelationship of the dispute resolution panel process and litigation in
a court or administrative tribunal (such as paragraphs 2 and 12). The undertaking to notify the MAP
competent authorities immediately upon the initiation of proceedings before a court or administrative
tribunal of either covered jurisdiction with respect to one or more of the same related issues is intended to
ensure that the Covered Group promptly informs both MAP competent authorities of any proceeding
initiated after the request for a dispute resolution panel, with a view to facilitating the MAP competent
authorities’ effective overall management of the MAP process.

801.  Paragraph 1(c)(iv) next provides that the request should also include a written statement regarding
confidentiality as provided in Annex G Section 4(3) from the Entities of the Covered Group directly affected
by the case and their authorised representatives or advisors.
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802.  Pursuant to paragraph 1(c)(v), the request should in addition include a written statement by the
member of a Covered Group that provides a brief explanation of how the issue involved in the request
fulfils the definition of “related issue” under Article 34. In line with the definition, this explanation should
clarify how the adjustment or assessment questioned in the request would:

o affect the elimination of double taxation for the Covered Group through a change in the covered
jurisdictions required to provide Relief for Amount A taxation or a change in the Tier for the
Allocation of the obligation to eliminate double taxation with respect to Amount A Profit of a covered
jurisdiction for that Covered Group; or

e create a material impact on the Elimination Profit (or Loss) or Amount A Profit with respect to the
covered jurisdiction asserting the assessment or adjustment for that Period through the materiality
threshold in Article 34(3) or the backstop rule in Article 34(4) being fulfilled.

803.  Finally, pursuant to paragraph 1(c)(vi), the request should include a written confirmation that the
member of a Covered Group sent the request and all accompanying documentation (or a copy thereof) to
the MAP competent authorities of both covered jurisdictions. This requirement is intended to ensure that
both MAP competent authorities are promptly informed of the request for a dispute resolution panel.

804. For the purposes of Part V Section 3, “Entity of the Covered Group directly affected by the case”
would mean the member of a Covered Group that presented the case and any other Entity of the Covered
Group whose tax liability to either covered jurisdiction may be directly affected by the mutual agreement
arising from that case.

805. To ensure the timely initiation of the dispute resolution panel process, paragraph 1(d) requires a
MAP competent authority that receives a request to submit unresolved related issues to a dispute
resolution panel without a confirmation that the member of a Covered Group also sent the request to the
other MAP competent authority to send the other MAP competent authority a copy of the request and the
accompanying documentation within a period of ten days after the receipt of the request.

806. In transfer pricing cases, two different requests for mutual agreement procedure may often be
submitted by the associated enterprise resident in each covered jurisdiction, leading to two requests for
establishing a dispute resolution panel under this paragraph. In these cases, each associated enterprise
should send a copy of its request and supporting documentation to the other MAP competent authority as
well under paragraph 1(c) in the interest of full transparency in the dispute resolution panel process.
However, it is clarified that in these cases that involve two dispute resolution panel requests, where
deadlines contained in Article 35 or Annex G make reference to a time period that starts from the date of
the “request for a dispute resolution panel pursuant to Article 35(1)”, the date of the later dispute resolution
panel request should be considered the starting point.

Paragraph 2

807. The dispute resolution mechanism provided for in Article 35 is intended to provide a mechanism
for the MAP competent authorities to resolve related issues that may otherwise prevent agreement in
mutual agreement procedure cases. Given that this mechanism is an extension of the mutual agreement
procedure that serves to enhance the effectiveness of the procedure, paragraph 2(a) provides that the
dispute resolution panel decision with respect to a related issue shall be implemented through the MAP
competent authority mutual agreement concerning a particular MAP case. This means that following the
decision of the dispute resolution panel, the MAP competent authorities shall reach a proposed MAP
competent authority agreement that (except to the extent that paragraph 13 applies) reflects the outcome
of the dispute resolution panel decision within 90 days of the communication of that decision to them.



1189

Pursuant to Annex G Section 5(i), the MAP competent authority of the covered jurisdiction of residence of
the member of a Covered Group that submitted the MAP request shall then have ten days (i.e. 100 days
from the communication of the dispute resolution panel decision) to communicate to the member of a
Covered Group that requested the dispute resolution panel proceeding the proposed MAP competent
authority resolution of the case that reflects the outcome of the dispute resolution panel decision and
request that member of a Covered Group confirm in writing that it and all Entities of the Covered Group
directly affected by the case accept the proposed MAP competent authority resolution within 30 days.

808. Paragraph 2(b) provides for the final and binding effect of the dispute resolution panel decision,
subject to four specific exceptions. The dispute resolution panel decision is final, meaning that, subject to
paragraph 2(b)(ii), the dispute resolution panel decision cannot be changed, either by the MAP competent
authorities or by the dispute resolution panel, unless the provisions of paragraph 13 apply to permit
agreement on a different resolution. The dispute resolution panel decision is binding and the MAP
competent authorities of the covered jurisdictions shall implement the mutual agreement concerning the
MAP case that reflects the outcome of the dispute resolution panel decision notwithstanding any time limits
in the domestic laws of the covered jurisdictions (pursuant to the MAP provisions of the covered tax
agreement, or of Article 33).

809. In some cases, the MAP article of a covered tax agreement will provide time limits with respect to
the implementation of any agreement reached through the mutual agreement procedure (for example,
such a provision may provide that an agreement reached through the MAP shall be implemented
notwithstanding domestic law time limits but only if the other MAP competent authority has been notified
of the MAP case within a defined period from the end of the taxable year to which the case relates). The
implementation of the mutual agreement that reflects the outcome of the dispute resolution panel decision
pursuant to paragraph 2(b) would remain subject to any such provisions contained in a covered tax
agreement where the member of a Covered Group elected to present its MAP case pursuant to the MAP
provisions of the covered tax agreement rather than Article 33.

810.  The four exceptions to the final and binding effect of the dispute resolution panel decision provided
in paragraph 2(b) are as follows:

o if the member of a Covered Group that presented the case does not confirm that all Entities of the
Covered Group directly affected by the case accept the proposed MAP competent authority
resolution of the case that reflects the outcome of the dispute resolution panel decision within 30
days after the notification of the proposed MAP competent authority resolution pursuant to Annex
G Section 5(i);

o if the dispute resolution panel decision is held to be invalid by a final decision of the courts of one
of the covered jurisdictions;

o if an Entity of the Covered Group directly affected by the case pursues litigation in any court or
administrative tribunal on the related issues that were resolved in the mutual agreement
implementing the dispute resolution panel decision; and

o if a court of one of the covered jurisdictions delivers a decision legally binding on the MAP
competent authority of that covered jurisdiction in the period between the finalisation of the MAP
competent authority mutual agreement (following confirmation of the acceptance of the proposed
MAP competent authority resolution concerning the case by the Entities of the Covered Group
directly affected by the case) and the implementation of the mutual agreement by the MAP
competent authorities.
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811.  The exception in paragraph 2(b)(i) addresses the situation in which an Entity of the Covered Group
directly affected by the case does not accept the proposed MAP competent authority resolution of the case
that reflects the outcome of the dispute resolution panel decision. In general, where a mutual agreement
is reached before domestic remedies have been exhausted, MAP competent authorities may require, as
a condition for the finalisation or conclusion of the agreement, that the person who presented the MAP
case renounces the exercise of rights to domestic legal remedies with respect to the issues resolved
through the mutual agreement on the case. Without such a renunciation, a subsequent court decision could
prevent the tax authorities from implementing the agreement. Paragraph 2(b)(i) accordingly provides that
an Entity of the Covered Group directly affected by the case will be considered not to accept the proposed
MAP competent authority resolution of the case that reflects the outcome of the dispute resolution panel
decision if that member does not withdraw from any domestic legal procedures or otherwise terminate any
pending court or administrative proceedings in a manner consistent with the proposed MAP competent
authority resolution within 30 days after notification of the proposed MAP competent authority resolution to
the member of a Covered Group that requested the dispute resolution panel proceeding. A member of the
Covered Group will also be considered not to accept the proposed MAP competent authority resolution
where — to the extent allowed under the domestic law of the relevant covered jurisdiction — the member of
the Covered Group does not file a waiver or otherwise formally forgo any right to bring the related issues
resolved by the dispute resolution panel decision before a court or administrative tribunal. Where the
proposed MAP competent authority resolution is not accepted, or is considered not to have been accepted,
the case shall not be eligible for any further consideration by the MAP competent authorities.

812.  Paragraph 2(b)(ii) provides that if a final decision of the courts of one of the covered jurisdictions
holds that the dispute resolution panel decision is invalid, the request for a dispute resolution panel shall
be considered not to have been made and the dispute resolution panel process shall be considered not to
have taken place (except for purposes of Annex G Section 4(1) through (3), related to confidentiality, and
Annex G Section 6(1), related to the costs of dispute resolution panel proceedings). The term “final
decision”, used in paragraphs 2(b)(ii) and 8 and Annex G Section 6(1)(b)(i) describes a decision that is not
merely an interim order or decision and that resolves definitively the substantive matters adjudicated by
the court or administrative tribunal. The decision can be at any level of court in one of the covered
jurisdictions so long as the decision is not subject to further appeal or other judicial or administrative
recourse or is otherwise of binding nature.

813.  Paragraph 2(b)(ii) does not provide independent grounds for the invalidation of a dispute resolution
panel decision nor for the review of the substance of the dispute resolution panel decision. Instead, this
provision recognises that under the domestic laws of some jurisdictions an administrative process like a
dispute resolution panel proceeding may be subject to challenge, for example, where there has been a
procedural or other failure that has materially affected the outcome of the dispute resolution panel
proceeding. Paragraph 2(b)(ii) thus ensures that where a court of one of the covered jurisdictions
invalidates a dispute resolution panel decision based on such existing domestic law rules, neither covered
Jurisdiction is bound to implement the decision. Based on the relevant covered jurisdiction’s domestic law
rules, grounds for a legal challenge to a dispute resolution panel decision may exist, for example, where
such a failure is a result of the misconduct of a MAP competent authority, or of intentional conduct by
members of the dispute resolution panel and/or members of a Covered Group and their advisors. These
domestic law rules would determine the legal basis for the challenge, the parties with standing to make
such a challenge and the court competent to adjudicate the challenge.

814. Itis understood that paragraph 2(b)(ii) would apply only in exceptional circumstances. Depending
on the relevant covered jurisdiction’s domestic law rules, the procedural or other failures or other conduct
to which paragraph 2(b)(ii) would apply could include:
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o A MAP competent authority’s failure to take appropriate steps to apply and monitor the impartiality
or independence requirements applicable to members of a dispute resolution panel pursuant to
Annex G Section 3;

e Any other failure by a MAP competent authority to adhere to the procedural requirements provided
in Article 35, or other procedures agreed by the MAP competent authorities, if any; or

e Collusion between the member of the Covered Group and a covered jurisdiction, or between a
member of the Covered Group or a covered jurisdiction and one or more members of the dispute
resolution panel.

815.  The final sentence of paragraph 2(b)(ii) confirms that the provision shall not itself provide a basis
for a review of the substance of a dispute resolution panel decision by the courts of the covered
jurisdictions. Paragraph 2(b)(ii) must be read together with paragraphs 2(b)(i) and (iii), pursuant to which
a dispute resolution panel decision shall no longer be final or binding on the covered jurisdictions where a
member of the Covered Group does not terminate all pending court proceedings with respect to related
issues and (where possible under the domestic law of a covered jurisdiction) formally waive the right to
bring the related issues before a court or administrative tribunal, or where a member of the Covered Group
pursues litigation on the related issues.

816.  Paragraph 2(b)(ii) also provides that, in the circumstances where it applies, the member of the
Covered Group can make a new request for a dispute resolution panel process unless the MAP competent
authorities agree that such a new request should not be permitted. Such a new request may be made
without waiting for the passing of the period provided in paragraph 1(a)(ii), since that period will have
already passed. It is expected that the MAP competent authorities would agree that such a request should
not be permitted where the actions of the member of a Covered Group were the main reason for the
invalidation of the dispute resolution panel decision.

817.  Paragraph 2(b)(iii) provides that the dispute resolution panel decision shall not be final and binding
on either covered jurisdiction if a member of the Covered Group pursues litigation in a court or
administrative tribunal on related issues that were resolved in the mutual agreement implementing the
dispute resolution panel decision. Paragraph 2(b)(iii) ensures that where a covered jurisdiction is not
permitted under its domestic law to require a taxpayer to agree to forgo litigation as part of accepting a
decision under the mutual agreement procedure, litigation cannot be used to achieve non-taxation or
reduced taxation, for example by asserting that the dispute resolution panel decision binds one covered
Jurisdiction while the outcome of the litigation binds the other.

818. In the circumstances where paragraph 2(b)(ii) or (iii) would apply, the MAP competent authorities
may have already taken steps to implement the mutual agreement reflecting the dispute resolution panel
decision. In such cases, it is expected that MAP competent authorities would take the same steps to
suspend or disapply the mutual agreement as they would in any other case in which a mutual agreement
concluded by the MAP competent authorities was subsequently challenged in a court or administrative
tribunal of the covered jurisdictions.

819.  Paragraph 2(b)(iv) provides a last exception in cases where a court of one of the covered
jurisdictions delivers a decision legally binding on the MAP competent authority of that covered jurisdiction
in the period between the finalisation of the MAP competent authority mutual agreement (following the
acceptance of the proposed MAP competent authority resolution by the Entities of the Covered Group
directly affected by the case) and the implementation of the mutual agreement by the MAP competent
authorities. Many MAP competent authorities, however, will not litigate an issue in court at the same time
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as the issue is being considered in the mutual agreement procedure, thus reducing the likelihood that such
cases will arise. In this regard, the definition for the term “legally bound” has been provided in Article 34(6).

820. Under paragraph 1(b), the dispute resolution panel mechanism will also apply to resolve any
disagreement between covered jurisdictions regarding whether an issue that arises in a mutual agreement
procedure case is a related issue. Paragraph 2(c) confirms that where a dispute resolution panel decides
that an issue is not a related issue, this shall have no effect on the MAP competent authorities’ obligation
to endeavour to resolve the case in which that issue arises by mutual agreement under other available
MAP provisions, nor on the application of any other mandatory binding dispute resolution mechanism
arising from such provisions with respect to that issue.

821. It is acknowledged that in rare situations, a MAP competent authority may be legally prevented
from implementing a dispute resolution panel decision with respect to the related issue in question owing
to the hierarchy of laws under the domestic legal framework of the covered jurisdiction of that MAP
competent authority. However, in these cases, both MAP competent authorities may also decide that the
case should not move to a dispute resolution panel under Article 35(10)(b) owing to the case not being
suitable for the dispute resolution panel process in their common view.

Paragraphs 3 through 7

822. Paragraphs 3 through 7 provide detailed rules to establish the start date of the period before a
case becomes eligible for the dispute resolution panel mechanism. These provisions use a single point of
reference (the member of the Covered Group who presented the MAP case) for purposes of determining
the different milestones and deadlines provided in these paragraphs, with a view to promoting clarity and
an efficient process.

823. The use of a single point of reference for purposes of these paragraphs does not, however,
preclude a MAP competent authority from making requests for information to other Entities of the Covered
Group directly affected by the case (for example, to other Entities of the Covered Group resident in the
jurisdiction of that MAP competent authority). To ensure an effective MAP process, a MAP competent
authority making such requests should inform the other MAP competent authority of those requests and
promptly provide the other MAP competent authority with a copy of all responsive information it receives.

824.  Paragraph 3 provides that the MAP competent authority of a covered jurisdiction that receives a
request for a mutual agreement procedure as described in paragraph 1(a)(i) must, within 60 days of
receiving the request, notify the member of a Covered Group who presented the case that the request has
been received, and send a notification of the request to the other MAP competent authority. Where the
MAP request does not include a statement confirming that the MAP request was also submitted to the
other MAP competent authority, the notification must be accompanied by a copy of the request and all
supporting documentation.

825.  Under paragraph 4, each MAP competent authority must notify the member of a Covered Group
that presented the case and the other MAP competent authority that it has received all information
necessary to undertake substantive consideration of the case, or request additional information for that
purpose from the member of a Covered Group that presented the case, within 90 days from the date on
which it received the request.

826. For the purposes of Part V Section 3, the information necessary to undertake substantive
consideration of a case includes the following specific items of information and documentation:

e The identity of the taxpayer(s) covered by the mutual agreement procedure request.
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e The basis for the mutual agreement procedure request, identifying the specific tax treaty, the
specific treaty article or articles the taxpayer considers are not being correctly applied by one or
both covered jurisdictions (indicating which covered jurisdiction and the contact details of the
relevant person(s) in that covered jurisdiction) and the mutual agreement procedure provision
pursuant to which the request is made (i.e. Article 33 or the MAP provisions of a covered tax
agreement or some other legal instrument).

e The facts of the case, including any documentation to support these facts (e.g. a copy of the final
tax assessment, tax audit reports and any other documents issued by the tax authorities with
regard to the related issue(s) in dispute), the taxation years or periods involved and the amounts
involved (in all relevant currencies).

e An analysis of the issue(s) requested to be resolved through the mutual agreement procedure,
including the taxpayer’s interpretation of the application of the specific treaty provision(s), to
support its basis for making a claim that the provision of the specific tax treaty was not correctly
applied by one or both covered jurisdictions. This analysis shall be supported by relevant
documentation.

e Where the mutual agreement procedure request was also submitted to the MAP competent
authority of the other covered jurisdiction, a statement to this effect that identifies the taxpayer that
made the request to the MAP competent authority of the other covered jurisdiction and that includes
the date of that request, the MAP competent authority to which it was submitted, and a copy of the
submission and all supporting documentation.

e Whether the mutual agreement procedure request was also submitted to another authority under
another instrument that provides for a mechanism to resolve treaty-related disputes, including the
date of any such submission, the name and designation of the authority to which it was submitted,
and a copy of the submission and all supporting documentation.

e Whether any issue in the mutual agreement procedure case was previously dealt with (such as in
an advance ruling, advance pricing arrangement, settlement agreement or a decision by any court
or administrative tribunal or in other similar processes), including a copy of any such rulings,
agreements or decisions.

e A statement confirming that all information and documentation provided in the mutual agreement
procedure request is accurate and that the taxpayer will assist the MAP competent authority in its
resolution of the issue(s) presented in the mutual agreement procedure request by furnishing any
other information or documentation required by the MAP competent authority in a timely manner.

e A statement that the mutual agreement procedure case involves taxation connected with a related
issue.

e Any other information or documentation required by either MAP competent authority in accordance
with its published MAP guidance.

827. In transfer pricing cases that give rise to related issues, it is important for both MAP competent
authorities to have a comprehensive view of the facts and circumstances of both parties to the intra-Group
transaction. In a transfer pricing case, the facts of the case referenced in paragraph 7(c) should accordingly
identify all relevant commercial or financial relations between the associated enterprises involved in the
transaction as described in the OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax
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Administrations (the Transfer Pricing Guidelines), including the accurate delineation of the actual
transaction described in Section D.1 of Section | of the Transfer Pricing Guidelines.®

828. A MAP competent authority that requests additional information pursuant to paragraph 4(a) shall,
at the same time as that request, notify the other MAP competent authority of the request. Where a MAP
competent authority requests additional information pursuant to paragraph 4(b), paragraph 5 provides that
after receiving such information, the MAP competent authority that requested the information shall provide
the other MAP competent authority with a copy of all the additional information as soon as possible
following its receipt. Then, within 90 days, the MAP competent authority that requested the information
must notify the member of the Covered Group that presented the case and the other MAP competent
authority either that it has received the requested information or that some of the requested information
was not provided. Pursuant to paragraph 5(b), a notification that some of the requested information is
missing shall only be sent, however, if the missing information is information necessary to undertake
substantive consideration of the case. The MAP competent authority sending such a notification must also
send the other MAP competent authority an explanation to this effect. Where, however, the member of a
Covered Group that presented the case has provided a written explanation to the MAP competent authority
requesting the missing information identified in the notification pursuant to this paragraph 5(b) detailing
why it could not provide this information by the deadline prescribed by the MAP competent authority to
provide that information in the notification, the missing information identified in the paragraph 5(b)
notification is not information specifically listed in the published MAP guidance of the covered jurisdiction
of that MAP competent authority and the notification provided under paragraph 5(a) has not been sent
within 90 days following the notification sent pursuant to paragraph 5(b), the MAP competent authority that
sent the paragraph 5(b) notification shall be treated as if it had made the notification referred to in
paragraph 5(a) unless the MAP competent authorities mutually agree that the missing information is
information necessary to undertake substantive consideration of the case. The written explanation should
include the legal, commercial or practical reasons owing to which the information cannot be provided and
should include reasons that go beyond convenience, a statement concerning the confidentiality of the
requested information as a general rule or a reaffirmation of the filing position of the member of a Covered
Group. Where possible, the member of a Covered Group providing a written explanation under this
paragraph should also offer any alternative information that is available which may address the concerns
of the jurisdiction in question. Nevertheless, since this deemed receipt of missing information only applies
where the missing information is not specifically listed in the MAP Guidance of the covered jurisdiction of
the requesting MAP competent authority (i.e. information falling under the “any other information”
category), any missing information specifically listed in the MAP Guidance would not be deemed to be
received in any circumstance and as detailed in paragraph 7, the start date would not be established until
that missing information is actually received.

829. The start date of the period referred to in paragraph 1(a)(ii) depends on whether additional
information is requested pursuant to paragraph 4(b).

830. Where neither MAP competent authority requests additional information, paragraph 6 provides
that the start date is the earlier of:

o the date on which both MAP competent authorities have notified the member of a Covered Group
who presented the case that all information necessary to undertake substantive consideration of

9 While it is recognised that some developing country Inclusive Framework members may also follow the United
Nations Practical Manual on Transfer Pricing for Developing Countries (2017), this information should be helpful in
such circumstances where the UN Manual follows a similar analytical framework and allows for similar conclusions as
the OECD Transfer Pricing Guidelines.
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the case was received (i.e., the date on which the second of the two MAP competent authorities
has made that notification); and

o the date 90 days after the date of the earliest notification sent by one MAP competent authority to
the MAP competent authority of the other covered jurisdiction pursuant to paragraph 3(b).

831.  The date provided in paragraph 6(b) is intended to avoid blockages and ensures that there is a
default start date in circumstances where either MAP competent authority fails to take one of the two
actions required by paragraph 4 within 90 days of receipt of the request for a mutual agreement procedure
(i.e., by the deadline for such action provided in paragraph 4).

832.  Where additional information is requested, paragraph 7 provides that the start date is the latest
date on which a MAP competent authority that requested additional information has notified the member
of the Covered Group and the other MAP competent authority that the information has been received
pursuant to paragraph 5(a) or on which a notification under paragraph 5(a) is deemed to have been made
pursuant to paragraph 5(b). For these purposes, in circumstances where one or both MAP competent
authorities send the notification referred to in paragraph 5(b), that notification shall be treated as a request
for additional information pursuant to paragraph 4(b). If a MAP competent authority that requested
additional information fails to notify the member of the Covered Group and the other MAP competent
authority pursuant to paragraph 5 within 90 days of receiving the additional information, that MAP
competent authority shall be treated as if it had not made a request for additional information for purposes
of paragraphs 4 through 7. The date provided in paragraph 7 serves a similar purpose to the date provided
in paragraph 6(b). It is intended to avoid blockages and ensures that there is a default start date in
circumstances where a MAP competent authority does not send the notification provided in paragraph 5(a)
or (b) within 90 days of the receipt of the additional information requested pursuant to paragraph 4(b).

833.  Once the start date has been determined pursuant to paragraph 6 or 7, MAP competent authorities
will not be precluded from making further requests for additional information during the MAP case
development and discussion process, but any such further requests will have no effect on the running of
the two-year period, except to the extent that the MAP competent authorities mutually agree, pursuant to
paragraph 9, to extend the two-year period based on the failure by an Entity of a Covered Group directly
affected by the case to provide in a timely manner any additional material information requested by either
MAP competent authority after the start of that period.

834.  The provisions defining the “start date” for purposes of the dispute resolution panel mechanism
have no effect on the definition of “start date” for purposes of the BEPS Action 14 “MAP Statistics Reporting
Framework”. These two definitions are intended to remain independent as they serve different purposes.

Paragraph 8

835. The mutual agreement procedure provided by tax treaty provisions based on Article 25(1) of the
OECD Model and the UN Model is available to taxpayers irrespective of the judicial and administrative
remedies provided by the domestic law of the covered jurisdictions. Most tax administrations, however, will
require that one process take place before the other, to ensure that a taxpayer’s case will not proceed
through both the mutual agreement procedure and a domestic court or administrative proceeding at the
same time. To accommodate this approach, paragraph 8 provides that the period provided in
paragraph 1(a)(ii) will stop running where a MAP competent authority decides to suspend the MAP referred
to in paragraph 1(a)(i) because a case with respect to one or more of the same related issues is pending
before a court or administrative tribunal, or is in a separate process required to be completed in connection
with a court or administrative tribunal process in advance of that court or administrative tribunal process.
The period will start running again when a final decision has been rendered by the court or administrative
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tribunal or the case has been suspended or withdrawn. It should also be noted that, pursuant to
paragraph 11, the dispute resolution process provided by Article 35 will terminate if a decision is rendered
by the court or administrative tribunal during the period in which the dispute resolution process is
suspended.

836. Paragraph 8 refers to “a separate process required to be completed in connection with a court or
administrative tribunal process in advance of that court or administrative tribunal process” to ensure that
the paragraph will appropriately apply in light of the different processes required in some jurisdictions’ legal
systems in advance of a court or administrative tribunal process. In some jurisdictions, for example, a
distinct administrative or other process, formally separate from the court or administrative tribunal process,
may be required before the court or administrative tribunal process can begin. Such administrative or other
processes are understood for these purposes to be processes that must take place before a court or
administrative tribunal process can begin but that do not, by themselves, result in a final or binding
resolution of the issues that will be decided by the court or administrative tribunal. These administrative or
other processes would thus only be undertaken with the expectation that they will be followed by a court
or administrative tribunal process. The MAP competent authorities of jurisdictions where such separate
processes are required may wish to provide additional relevant information and clarification to treaty
partner MAP competent authorities in bilateral discussions.

837. Paragraph 8 also requires that, in the circumstances described in the first sentence of the
paragraph, the MAP competent authority that has suspended the mutual agreement procedure shall notify
the other MAP competent authority as soon as possible of the suspension and its basis. Such notification
is intended to ensure that the other MAP competent authority is promptly informed when the bilateral
consideration of a MAP case will be suspended.

838.  Paragraph 8 additionally provides that the period provided in paragraph 1(a)(ii) will stop running
where the member of a Covered Group that presented the MAP case and both MAP competent authorities
have agreed to suspend the mutual agreement procedure for reasons other than those described in the
first sentence of paragraph 8. The period will start running again once that suspension has been lifted.
This could apply, for example, where the member of a Covered Group and the MAP competent authorities
have agreed to suspend the mutual agreement procedure because the outcome of another pending MAP
or court case involving other Entities of the Covered Group, or of an audit of another Entity of the Covered
Group, will be relevant to the analysis and resolution of the MAP case in which the related issues arise.
Such circumstances could arise where different members of the Covered Group are involved in a series
of integrated controlled transactions.

Paragraph 9

839. In some cases, after the member of a Covered Group has provided the information needed to
undertake substantive consideration of the MAP case, the MAP competent authorities may need to request
additional information from the member of a Covered Group. For example, after the period provided in
paragraph 1(a)(ii) has begun and after further analysis based on working the case, a MAP competent
authority may determine that it needs additional information in respect of a particular structure or
transaction in order to reach agreement on how to resolve an issue. In such cases, a failure by an Entity
of the Covered Group directly affected by the case (i.e., the member of a Covered Group who made the
initial request for a mutual agreement procedure or another Entity of the Covered Group whose tax liability
is directly affected by the case) to provide such additional information in a timely manner may delay or
prevent the MAP competent authorities from being able to resolve the case. To address this, paragraph
9(a) provides that the period provided in paragraph 1(a)(ii) shall be extended where both MAP competent
authorities agree that an Entity of the Covered Group directly affected by the case has failed to provide in
a timely manner any additional material information requested by ei