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Executive summary 
This Tax Alert summarizes recent ruling of the Delhi High Court (HC)1 on whether 
integrated tax (IGST) is payable on cost of repairs, insurance and freight in case of re-
import of goods which were earlier exported for repairs. 

Notification No. 45/2017–Customs provided exemption from duties of customs on re-
imported goods in excess of duty which would be leviable if the value of re-imported 
goods were made up of the fair cost of repairs, insurance and freight charges. 

The same was amended by Notification No. 36/2021 – Customs, and Circular No. 
16/2021 – Customs was issued to clarify that the integrated tax and cess under 
Customs Tariff Act, 1975 (CTA) would also be payable on the fair cost of repairs, 
etc. 

The key observations of the HC are: 

► Section 3(7) of the Customs Tariff Act, 1975 cannot be construed as being the 
source of an independent levy of IGST on import of goods. The same merely 
designates the place and the juncture when the tax liability would be liable to be 
discharged. 
 

► The transaction, in the instant case, is liable to be treated as import of service 
in terms of Section 5(1) of the Integrated Goods and Services Tax Act, 2017 
(IGST Act) read with Entry 3 of Schedule II to the Central Goods and Services 
Tax Act, 2017 (CGST Act). The same cannot be again characterized as import 
of goods and taxed under Section 3(7) of the Customs Tariff Act. 
 

► The unamended Notification No. 45/2017 was in unambiguous terms restricted 
to the levy of BCD. Thus, the amendments made vide Notification No. 36/2021 
- Customs together with Circular No. 16/2021 - Customs were clearly intended 
to expand the tax net and hence, cannot be termed to be merely clarificatory. 

 

Basis above, HC declared Notification No. 36/2021 read with Circular No. 16/2021 
as unconstitutional and ultra vires the IGST Act insofar as it purports to levy an 
additional duty over and above the IGST imposed under Section 5(1) of IGST Act. 
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Background 

► The petitioner is a scheduled airline operator engaged 
in the business of transportation of goods and 
passengers. 

► It had imported aircrafts to carry out the operations. In 
case the engines/ auxiliary power units/ other parts or 
aircraft itself began to develop defects, they were 
exported out of India for repairs. 

► Notification No. 45/2017-Customs dated 30 June 
2017 (exemption notification) exempts goods falling 
under any chapter of the first schedule of the Customs 
Tariff Act, 1975 (CTA) when re-imported into India, 
from so much of the duty of customs specified in the 
said first schedule, integrated tax (IGST) and 
compensation cess leviable, as is in excess of amount 
specified in the said notification. 

► Serial No. 2 of the Notification provides exemption in 
excess of duty of customs leviable on cost of repairs, 
insurance and freight where the goods were exported 
outside India for repairs.  

► At the time of re-import of aircrafts/ parts, petitioner 
filed bills of entry and claimed exemption from payment 
of basic custom duty under notification no. 50/2017-
Customs dated 30 June 2017 and full exemption from 
IGST under Notification No. 45/2017-Customs. 

► Petitioner also discharged IGST on import of services 
in terms of Section 5(1) of Integrated Goods and 
Services Tax Act, 2017 (IGST Act) read with Entry 3 
of Schedule II of the Central Goods and Services Tax 
Act, 2017 (CGST Act). 

► Revenue disallowed full exemption and levied IGST as 
part of customs duty on fair cost of repairs, insurance 
and freight charges. 

► The matter reached CESTAT2 wherein the Tribunal held 
that petitioner was entitled to full exemption from 
payment of IGST under the exemption notification on 
re-import of goods since “duty of customs” referred in 
the exemption notification would not include IGST. 

► The exemption notification was then amended by 
Notification No. 36/2021 - Customs dated 19 July 
2021 as follows: 

► In Sl. No. 2, the expression “duty of customs” 
was substituted by the words “said duty, tax or 
cess”. 

► An Explanation was inserted which clarified that 
goods mentioned at Sl. No. 2 would also be 
exigible to IGST and Cess as leviable under the 
Customs Tariff Act. 

 
2 2020 (43) G.S.T.L. 410 (Tri. - Del.) 

► Circular No.16/2021 – Customs dated 19 July 2021 
was also issued by Central Board of Indirect Taxes 
and Customs to clarify the same. 

► In this factual backdrop, petitioner filed writ petition 
before the Delhi High Court (HC) challenging the levy 
of IGST on subject goods upon re-import into India as 
well as the validity of Notification No. 36/2021 read 
with Circular No. 16/2021. 

Petitioners’ Contention 

► Article 246A came to be introduced in the 
Constitution by way of a non-obstante clause which 
thus accorded primacy to its provisions over and 
above those contained in Articles 246 and 254. 

► Article 246A(2) reserves exclusive power in 
Parliament to make laws with respect to levy of GST 
where the supply of goods, services or both were to 
take place in the course of inter-state trade or 
commerce.  

► IGST is levied by the Union on inter-state supply of 
goods and/or services by virtue of the power 
conferred under Article 246A(2) and therefore, IGST 
cannot partake the character of an impost envisaged 
under Entry 83 of List I (Duties of customs) read 
with Article 246. 

► Further, if Section 3(7) of CTA were to be construed 
as a provision authorizing an independent levy of 
IGST on transaction classified as import of services, 
it would travel far beyond the scope of Entry 83 of 
List I and impinge upon the legislative field reserved 
by Article 246A. 

► Discharging IGST on re-import of goods would 
amount to the imposition of “double levy” with a tax 
firstly being imposed on a supply of services and 
thereafter being taxed as an import of goods. 

► Since the import of goods/services is deemed to be 
an inter-state supply by virtue of the Explanation to 
Article 269A of the Constitution read with Sections 
7(2) and 7(4) of IGST Act, Section 3(7) of Customs 
Tariff Act can neither be construed as being the 
source of an independent levy of IGST on import of 
goods nor can such a dual levy be sustainable in law. 

► The transaction, in the instant case, is liable to be 
treated as a supply of service or import of service in 
terms of Section 5(1) of the IGST Act read with Entry 
3 of Schedule II to the CGST Act.  

The same could not be subjected to another levy on 
a perceived reading of Section 3(7) of Customs 
Tariff Act or by extension of the proviso to Section 
5(1) of IGST Act. 

► The proviso to Section 5(1) applies only to 
contingencies where goods are being imported into 
India. Insofar as the import of services are 
concerned, the same would be governed exclusively 
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by the principal part of Section 5(1) and to which the 
proviso would have no application. 

► Section 3(7) of CTA was introduced in the statute 
book merely for the purposes of convenience and 
designation of the point at which IGST leviable on 
imported goods may be collected. 

► The operation of a proviso to Section 5(1) of IGST 
Act cannot travel beyond the main section itself. 
Thus, proviso cannot levy tax on an import of goods 
where such import does not qualify as supply. 

► Invocation of the “aspects theory” is also not 
tenable. Solitary transaction, in the instant case, was 
a re-import of aircraft engines and parts which had 
been sent overseas for repairs. The said activity 
already stood classified as a supply of services and 
hence, it would be wholly incorrect to bifurcate one 
composite taxable event into two. 

Two taxable events could only occur if it is possible 
to isolate and identify distinct aspects under 
different fields of tax legislation. The aspects theory 
does not sanction the levy of a tax twice over on the 
same transaction. 

Respondents’ Contention 

► The import of goods is not the subject matter of IGST 
Act. The said Act is merely concerned with the inter-
state supply of goods, services or both as distinct 
from the import of goods. Both are liable to be 
viewed as two separate and distinct taxable events. 

► Section 3(7) of the Customs Tariff Act constitutes an 
independent provision envisaging the levy of an 
additional duty of customs on imported articles and 
goods. 

The expression “integrated tax” in the above 
provision is not to be confused with the expression 
as it appears in the IGST Act. The phrase “integrated 
tax at such rate as occurring” is merely a measure of 
tax. 

► The transaction, in the instant case can be broken 
down into three principal taxable events: (a) supply 
of repaired goods, (b) supply of services on carrying 
out repairs in re-imported goods and (c) import of 
repaired goods.  

While aspects (a) and (b) would be governed by IGST 
Act, aspect (c) would be regulated by the Customs 
Act and the Customs Tariff Act. Hence, as per the 
aspect theory, all the aspects can be taxed. 

► Section 5(1) is not a charging provision in respect of 
import of goods. The only significance of the Proviso 
to Section 5(1) is its objective to indicate that the 
levy of an additional duty under Section 3(7) would 
be over and above the tax attracted on supply 
component of the transaction. 

► Under Section 3(7), the import of an article into 
India manifests the taxable event while the 

expression “be liable” underlines the corresponding 
liability which comes to be statutorily created, which 
leads to the imposition of an additional duty of 
customs. 

► The mere treatment of the transaction as a supply of 
service under IGST Act would have no bearing on the 
liability that stands cast upon the petitioner to pay 
the additional duty of customs under Section 3(7) on 
import of such goods.  

High Court Ruling 

► The characterization of the nature of a supply under 
the CGST Act by virtue of Section 7(1A) and 
Schedule II is adopted and embraced by the IGST in 
terms of Section 20 of that statute.  
 
This exercise of a statutory classification and 
characterization of the genre of supply is clearly in 
accordance with the mandate of Articles 246A and 
269A of the Constitution.  
 
Thus, once the transaction qualifies as an import of 
service, the same cannot be characterized as import 
of goods. 
 

► The integrated tax which is spoken of in Section 3(7) 
of the Customs Tariff Act can only be recognized as 
being a reference to the integrated tax leviable 
under the IGST Act. 
 

► A conjoint reading of the proviso to Section 5(1) of 
IGST Act and Section 3(7) of the Customs Tariff Act 
clearly establishes that they are a part of a 
composite and comprehensive machinery laid in 
place for collection of IGST. It merely designates the 
place and the juncture when the tax liability would be 
liable to be discharged. 
 

► Both the provisions are indelibly connected to the 
levy and collection of the tax contemplated under 
the former. Section 3(7) cannot be construed or 
interpreted as envisaging an independent levy. 
 

► The unamended Notification No. 45/2017 was in 
unambiguous terms restricted to the levy of a BCD. 
Thus, the amendments made in Notification No. 
45/2017 vide Notification No. 36/2021 together 
with the clarification (Circular No. 16/2021) issued 
by the CBIC were clearly intended to expand the tax 
net and both, therefore, cannot be termed to be 
merely clarificatory. 

 
► Thus, Notification No. 36/2021 insofar as it purports 

to levy an additional duty of customs over and above 
the IGST imposed under Section 5(1) of IGST Act is 
unconstitutional and ultra vires the IGST Act. Hence, 
the same is quashed to the aforesaid extent.  

 
► Basis above, HC allowed writ petition filed by the 

Petitioner. 
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Comments 

a. The ruling of the HC that IGST on import of goods 
is levied under IGST Act and not under Customs 
Tariff Act may raise questions on the validity of 
several notifications issued under the Custom Act 
exempting IGST on import of goods. 
 

b. Businesses may also explore a position of non-
payment of IGST on import of goods where such 
goods are imported free of cost and hence, not 
constituting a “supply” as per Section 7 of the 
CGST Act. 

 
c. One may also need to analyze whether this ruling 

can be made applicable to goods imported under 
lease or for job-work.  

 
d. In cases where the place of supply of services 

provided on goods falls outside India, no tax is 
paid on such transaction in absence of import of 
services. Businesses may have to evaluate 
whether IGST as part of customs duty is required 
to be paid at the time of reimport of goods in 
such cases. 
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