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Executive summary 
This Tax Alert summarizes the recent ruling of the division bench of Sikkim  
High Court (HC)1 regarding refund of unutilized input tax credit (ITC) on closure of 
business, under the Central Goods and Services Tax Act, 2017 (CGST Act). 
 

Earlier, the single judge bench of the Sikkim HC2 had held that the assessee can 
claim refund of unutilized ITC on closure of business. Aggrieved, Revenue filed a 
writ appeal before the division bench of the Sikkim HC. 
 

The key observations of the division bench of the HC are: 
 

► The Supreme Court (SC) in case of VKC Footsteps3 had held that Parliament is 
within its legislative authority to decide whether refund of ITC should be 
permitted or not. Section 49(6) contemplates refund of balances in the 
electronic cash or credit ledger only in the manner laid down under Section 54. 
 

► The view that refund on closure of a unit is permissible due to the absence of an 
express prohibition in Section 49(6) is not correct. Section 54(3) itself limits 
refunds to two specific situations, and since closure of business does not fall 
within these, refunds on this ground are clearly excluded. 
 

► Although Section 49(6) does not provide for refund of accumulated ITC upon 
discontinuation of business, assessee has admittedly sought refund under the 
said provision. 
 

► Given the clear wording of Section 54(3), accepting the single judge’s view 
would amount to judicial re-writing, which is impermissible in law. It would, in 
effect, require adding a new clause to Section 54(3) to permit refund on closure 
of business, thereby creating an entitlement not envisaged by Parliament. 

 

Accordingly, the division bench of the Sikkim HC set aside the order passed by the 
single judge, holding that there was an error apparent in law in the impugned 
judgment and held that refund of unutilized ITC is not available on closure of 
business. 

 
1 TS-772-HC(SIK)-2025-GST 
2 Refer EY Tax Alert- HC holds petitioner entitled to refund of unutilized ITC on closure of business dated 13 June 2025 
3 (2022) 2 SCC 603 

EY Tax Alert  
Division bench of Sikkim HC sets 
aside the order of single judge 
bench and holds refund of 
unutilized ITC is not available on 
closure of business 

EY Alerts cover significant tax 

news, developments and 

changes in legislation that 

affect Indian businesses. They 

act as technical summaries to 

keep you on top of the latest 

tax issues. For more 

information, please contact 

your EY advisor. 



 

 EY Tax Alert 2 

Background 

► Assessee was engaged in the business of 
manufacturing security inks and solutions with 
Goods and Services Tax (GST) registration in the 
State of Sikkim. 

► In January 2019, it decided to discontinue its 
operation in the State of Sikkim, pursuant to which, 
it sold all the machinery and manufacturing facilities. 

► At the time of sale of assets, the assessee had 
appropriately reversed the input tax credit (ITC) as 
per the applicable provisions under the GST law. 

► However, it still had accumulated ITC at the time of 
closure of its business and, accordingly, filed for 
refund of such unutilized ITC balance. 

► As per Section 49(6) of the Central Goods and 
Services Tax Act, 2017 (CGST Act), the balance in 
electronic cash or credit ledger may be refunded in 
accordance with Section 54, after payment of tax, 
interest, penalty, fee, etc. 

► As per proviso to Section 54(3), refund of unutilized 
ITC is allowed only in two cases viz., (1) zero-rated 
supplies made without payment of tax, and (2) 
where the credit has accumulated on account 
inverted rate structure. 

► Adjudicating Authority rejected the refund 
application filed by the assessee and such rejection 
was upheld by the Appellate Authority. 

► Subsequently, the assessee filed a writ petition 
before the Sikkim High Court (HC). The single-judge 
bench of HC allowed refund on the following 
grounds: 

► There is no express prohibition in Section 49(6) 
read with Section 54 of CGST Act for claiming 
refund of ITC on closure of unit. 
 

► Karnataka HC in case of Slovak India Trading 
Company Private Limited4 allowed refund of 
CENVAT credit on discontinuance of business in 
absence of express prohibition under the 
CENVAT Credit Rules, 2004. 

 
► Although Section 54(3) allows refund only in two 

circumstances, the statute does not provide for 
retention of tax without authority of law. 

 
► Aggrieved, Revenue filed a writ appeal before the 

division bench of Sikkim HC. 

Revenue Contentions 

► The relevant provisions for refund of ITC under the 
CGST Act have been examined and decided by 

 
4 MANU/KA/0709/2006 
5 (2022) 2 SCC 603 
6 (2024) SCC Online Tri 879 

Supreme Court (SC) in case of VKC Footsteps (India) 
(P) Ltd vs. Union of India.5 

► Division bench of Tripura HC in case of Sterlite 
Power Transmission Limited6 held that in case of 
accumulated ITC remaining in the credit ledger of 
the taxpayer, refund cannot be made out under 
Section 54(3) as none of the enumerated conditions 
are met.   

► The claim for a refund on the grounds of closure of 
business is legally untenable. The accumulated credit 
must be reversed under section 29(5) and no refund 
can be granted under sections 49(6) and 54 of the 
CGST Act read with the relevant rules. 

► The entitlement for the refund arises only if 
statutory conditions are satisfied. Section 49(6) is 
not a refund granting provision and it merely 
provides that any balance in the electronic credit or 
cash ledger may be refunded in accordance with the 
provisions of Section 54. 

Section 54(3) permits refund only in two specific 
cases and closure of business is not specified under 
it. 

► Circular No. 125/44/2019-GST dated 18th 
November 2019, specifies categories of refund 
admissible from cash and credit ledgers through 
FORM GST RFD-01. Notably, a refund on closure of 
business is not included in the list. 

► Karnataka HC in Slovak India (supra) dealt with a 
different factual situation, interpreting Rule 5 of the 
CENVAT Credit Rules rather than Section 49(6) or 
Section 54(3) of the CGST Act. 

SC had dismissed the Revenue's appeal against the 
Karnataka HC's decision in case of Slovak India7 on 
the ground that the Tribunal's ruling, which favored 
the assessee, was based on several other Tribunal 
decisions that the Revenue did not challenge. 

► A three-judge bench of the Bombay HC in Gauri 
Plasticulture P. Ltd. v. CCE8 held that refund of 
unutilized CENVAT credit on closure of 
manufacturing activities is not permissible. 

The Court further clarified that the SC’s order 
in Slovak India cannot be treated as a declaration of 
law under Article 141 of the Constitution. 

Assessee Contentions 

► SC in case of VKC Footsteps (supra) was dealing with 
the issue of refund of input services for cases 
covered under inverted duty scheme of refund under 
Section 54(3)(ii) of the CGST Act and not a case of 
claim for refund on closure of unit. 

7 2008 (223) ELT A170 (SC) 
8 (2019) SCC OnLine Bom 996 
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► Further, Tripura HC in case of Sterlite Power 
Transmission (supra) was dealing with a different 
case related to refund of tax paid through the cash 
ledger due to blockage of the credit ledger, and upon 
its reopening, a refund was sought for the excess 
cash payment in view of available ITC in the credit 
ledger. 

► Therefore, the Revenue has not made out a case for 
interference with the judgment of the learned single 
judge which is sound and reasoned.   

HC ruling 

► SC in VKC Footsteps (supra) interpreted Section 
54(3), noting that Parliament was aware that ITC 
can accumulate for various reasons. Despite this, 
Parliament chose to identify and address only 
certain circumstances under the refund provisions. 

SC while interpreting Section 49 and 54 observed 
the following: 

► No Constitutional rights can be asserted to claim 
a refund. Refund is a matter of statutory 
prescription. Parliament is within its legislative 
authority in determining whether a refund of 
unutilized ITC should be allowed or not. 
 

► While recognizing entitlement to a refund, it is 
open to legislature to define the circumstances in 
which a refund can be claimed. 
 

► The first proviso to Section 54(3) is not a 
condition of eligibility but a restriction which 
must govern a grant of refund. 

 
► Interpreting Section 54(3) in any other manner 

would involve a judicial re-writing of the provision 
which is impermissible in law.  

 
► The use of the phrase “may be refunded” in Section 

49(6) gives an indication that it may be permissible 
to be refunded. Further, the use of words “in 
accordance with the provisions of section 54” is a 
clear indication that this permissibility to refund 
must be in accordance with the provisions of Section 
54 and in no other manner. 

Section 49 of the CGST Act falls under Chapter X – 
Payment of Tax, while Section 54 falls under Chapter 
XI – Refunds. These provisions address distinct 
aspects of the law. 

► The assessee has admittedly sought refund under 
Section 49(6) of the CGST Act. The said provision 
does not provide for a refund of accumulated ITC 
upon discontinuing business.  

► The decision of the single judge is contrary to the 
decision of SC in case of VKC Footsteps (supra). The 
aforesaid judgement was not brought to the notice 
of the single judge. 

Given the clear language used by Parliament in 
Section 54(3), accepting the single judge’s opinion 

would amount to judicial re-writing, which is not 
permissible in law. 

It would effectively require inserting an additional 
clause in Section 54(3) to allow refund on closure of 
business, thereby recognizing an entitlement beyond 
what was contemplated by the Parliament. 

► Further, impugned judgment of the single judge held 
that CGST Act does not allow retention of tax 
without legal authority. 

In this case, the accumulation of ITC is not outside 
the scope of Chapter X. This indicates that such 
accumulation has occurred through a legal statutory 
process. 

Parliament has envisaged a refund of accumulated 
ITC strictly in accordance with Section 54. However, 
Section 54 does not provide for a refund of 
unutilized ITC in cases of business closure. 
Therefore, rejection of the refund application falls 
within the scope of Section 54 and is lawful. 
 

► Accordingly, the division bench of the Sikkim HC set 
aside the order passed by the single judge, holding 
that there was an error apparent in law in the 
impugned judgment and disallowed refund of 
accumulated ITC on closure of business. 

 

 

 

 

 

 

Comments 

a. There have been divergent rulings on the issue 
of refund of credit upon business closure under 
the erstwhile regime. The matter is currently 
pending before the Supreme Court [SLP(C) No. 
7390/2020]. 
 

b. Even if SC allows refund of credit under the 
erstwhile regime, its applicability under GST 
may need evaluation since the CENVAT Credit 
Rules had no express prohibition on refund of 
unutilized ITC, unlike the proviso to Section 
54(3) of the CGST Act. 
 

c. The industry may consider making 
representations to the Government for 
permitting refund of credit lying in the ledger 
upon business closure. 
  

d. Taxpayers who have already received refund 
basis the single judge order may need to 
evaluate requirement for repayment of such 
refund. 
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