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Supreme Court rules on
taxability of stock-in-trade
realized pursuant to
amalgamation

Executive summary

This Tax Alert summarizes a Supreme Court (SC) ruling (two-judge bench) dated 9
January 2026!, where the core issue under consideration was whether shares
received on amalgamation in lieu of shares held in the amalgamating company as
stock-in-trade, is taxable.

The SC held that where shares are held as capital assets, amalgamation resultsin a
transfer, but remains exempt due to specific statutory provisions. Whereas, when
the shares constitute stock in trade, taxability arises only if the receipt represents
real income i.e., the new shares received have definite and ascertainable value and
are immediately realizable. Presence of lock in restrictions, lack of marketability
etc., make the assets unrealizable and defer its taxability until actual sale. The SC
reaffirmed that business profits may be realized in kind, but such consideration in
kind needs to be in the form of realizable instruments capable of valuation in
money's worth.
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Facts

The Taxpayers (investment entities of Jindal Group)
held shares of the operating entities viz., Jindal
Ferro Alloys Ltd (JFAL) and Jindal Strips Limited
(JSL) as part of promoter holding, representing
controlling interest. The Taxpayer furnished non-
disposal undertakings to lenders who had advanced
loans to the operating companies. The shares were
shown as investment in the books of accounts of
the Taxpayers.

A scheme of amalgamation with an appointed date
of 1 April 1995 was filed under which JFAL got
amalgamated into JSL. Post approval of the
scheme, shareholders of JFAL (including the
Taxpayers) were issued 45 shares of JSL in lieu of
100 shares of JFAL.

The Taxpayer treated the shares as capital assets
and claimed statutory exemption from the charge
of capital gains on amalgamation. However, in the
assessment proceedings, the tax authority rejected
the said contention on the ground that the shares
were held as stock-in-trade, denied exemption
claimed and taxed it as business income. The first
appellate authority upheld the tax authority’'s view.

The Income Tax Appellate Tribunal (Tribunal), by
relying on the decision of CIT v. Rasiklal Maneklal
(HUF) and others?, reversed the tax authority’s and
first appellate authority’s decisions, to hold that the
allotment of shares in the amalgamated company
on amalgamation does not constitute a transfer
and, therefore, does not trigger taxability. The
Tribunal held that irrespective of the nature of the
holding of asset, no capital gains income or
business income may arise to the shareholder upon
merger. Aggrieved by the order of the Tribunal, the
tax authorities filed an appeal before the Delhi High
Court (HO).

The HC disagreed with the Tribunal’s reliance on
Rasiklal Maneklal (HUF) and observed that the
Tribunal had failed to consider the later and binding
decision of CIT v. Grace Collis3 which held that
amalgamation for the purpose of capital gains does
constitute transfer. The HC specifically noted that
there was no factual determination of whether the
shares were held as capital asset or stock-in-trade
and, accordingly, the HC examined the issue under
both the possible scenarios i.e., when investment is
held as stock-in-trade and as capital, and held as
under.

e If shares held by a taxpayer are considered as
capital assets, there is transfer but no taxation

in view of the specific statutory exemption
under the Income Tax Act, 1961 (ITA).

e |If shares held by a taxpayer are considered as
stock-in-trade, on amalgamation, the receipt of
amalgamated shares represents a realization of
trading assets giving rise to taxable business
income under Section 28 of the ITA. Reliance
was placed on the principles laid down by the
SC in Orient Trading Company Ltd. v. CIT4.

In the absence of factual determination, the HC
remanded the matter to the Tribunal for factual
determination of the nature of the holding.

Being aggrieved by the said order, the Taxpayers
preferred further appeal before the SC.

Taxpayer's contentions
before the SC

The receipt of shares of the amalgamated company
does not amount to either a “sale” or an
"exchange".

The amalgamating company stands dissolved on
amalgamation and, consequently, its shares cease
to exist. Therefore, in the absence of subsisting
property capable of being exchanged, no taxable
business income arises from such a transaction.

The definition of “transfer” under the ITA is
relevant only for computing capital gains and has
no application to stock-in-trade. Only exploitation or
realization of stock-in-trade gives rise to business
income to be computed strictly in accordance with
the provisions of business income.

The allotment of shares in the amalgamated
company, in substitution for the shares held in the
amalgamating company, does not amount to
realization of stock-in-trade by way of sale or
exchange so as to give rise to taxable business
income.

For business income, creation of debt in praesenti in
favor of the taxpayer is essential® and hypothetical
or illusory benefits cannot constitute taxable
income®.

Even if the fair market value of the shares allotted
in the amalgamated company on the date of
allotment exceeds the book value of the shares in
the amalgamating company, such appreciation is
purely notional. Real income would arise only upon
the actual sale of the allotted shares, and until such
realization, no business income accrues.

2[(1989) 177 ITR 198 (SC)]
3[(2001) 248 ITR 323 (SO)]
41(1997) 224 ITR 371 (SO)]
5 E.D. Sassoon & Co. Ltd. v. Commissioner of Income-Tax [(1954) 26 ITR 27 (SC)]
6 CIT v. Shooriji Vallabhdas & Co. [(1962) 46 ITR 144 (SC)], State Bank of Travancore v. CIT
[(1986) 158 ITR 102 (SC)], Godhra Electricity Co. Ltd. v. CIT [(1997) 225 ITR 746 (SC)] and CIT v. Excel Industries Ltd. and another
[(2013) 358 ITR 295 (SO)]
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The scheme of the ITA supports taxation of real
income. Specific provisions are enacted for taxing
notional income and absence applicability thereto,
no income can be said to accrue or arise.

There exists a specific provision in the context of
capital gains where the cost of shares of the
amalgamated company is deemed to be the same as
that of the amalgamating company. For reasons of
parity, even for stock-in-trade, the original cost
must be preserved and taxed only upon realization.

Tax authority’s contentions
before the SC

The charging provision of business income is clear
to cover within its ambit profits and gains of
business or profession, irrespective of whether they
arise by way of sale, exchange or otherwise. Unlike
the capital gains provision that requires transfer, it
is agnostic to the manner of accrual of income.

The SC ruling in the case of Orient Trading (supra)
is directly applicable which, in the context of stock-
in-trade, held that realization may occur upon
exchange and not merely upon sale. Accordingly,
even in the case of amalgamation, receipt of the
amalgamated entity's shares or cash (for dissenting
shareholders) in lieu of shares of the amalgamating
company results in realization of value.

The SC ruling in the case of E.D. Sassoon & Co. Ltd
(supra) may also support that accrual of income
happens on acquisition of the right to receive, even
if the actual receipt is later.

Real income test, as laid down by the SC in the case
of Excel Industries’, is satisfied in the instant case
as, pursuant to sanction of the amalgamation
scheme, there exists a corresponding liability on the
amalgamated company to issue shares in lieu of
shares held by shareholders in the amalgamating
company.

Even on the assumption that "sale” or “exchange”
is required, in terms of the SC ruling in the case of
Hindustan Lever8, the scheme of amalgamation
itself has “all the trappings of a sale”.

SC's ruling

In the absence of factual determination of the
nature of property held by the Taxpayers, the SC
went on to examine the tax implications in the
hands of shareholders arising on amalgamation

7[(2013) 358 ITR 295 (SC)]

8 [(2004) 9 SCC 438]

9 Mazagaon Dock Ltd v. CIT and Excess Profits Tax [AIR 1958
SC 8611]; Ujagar Prints etc. V. Union of India and other etc.
[(1989) 3 SCC 488]

10 Commissioner of Customs (Import) v. Dilip Kumar and
Company and others [(2018) 9 SCC 1 (5-Judge Bench)]

EY Tax Alert

where shares of the amalgamating company are
held as capital asset or stock-in-trade.

The SC held that:

e  Where shares of the amalgamating company
are treated as capital assets, while the transfer
of shares on amalgamation is generally taxable,
it would not be taxed due to the specific
exemption available under the ITA.

e  Where shares of the amalgamating company
are held as stock-in-trade, it may be taxable as
business income, provided it is real income
which is actually received, commercially
realizable and has definite ascertainable value.
Where shares of the amalgamated company are
not readily available for realization, what takes
place is only a statutory vesting and
substitution of one form of holding for another.

Principles governing the scope of the charging
provision of business income:

e The charging provision of business income is
comprehensive and contemplates taxing any
“profits and gains of any business or
profession” carried on by the taxpayer. It does
not prescribe any precondition for a precise
mode through which profits must arise.

e The charging provision is to be construed
strictly and cannot be read in an unduly narrow
manner. The statutory language should receive
full amplitude and cannot be artificially
restricted.®

e  The SC noted its earlier ruling which clarified
that “strict interpretation” does not connote a
literal or pedantic reading. Instead, it means
interpreting statutes by combining legislative
intent with the statutory language, avoiding
overly narrow or broad reading'©.

e The business profits may accrue or be realized
in diverse circumstances, even in the absence
of a conventional sale, transfer, or exchange in
the strict legal sense. Judicially, waiver of
trading liability!?, cash assistance!? and foreign
exchange fluctuations scenarios!3 are held to
be business income.

e |tis settled law that income yielding business
profits may be realized even in kind. Receipt of
shares of the amalgamated company is receipt
of consideration in kind.

1 CIT v. T.V. Sundaram lyengar & Sons Ltd. [(1996) 222 ITR
344 (SC)]

12 CIT v. Meghalaya Steels Ltd. [(2016) 383 ITR 217 (SC)]

13 CIT v. Woodward Governor India P. Ltd. [(2009) 312 ITR 254
(SO
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Concept, legal character and evaluation of accrual
of income upon amalgamation:

e Amalgamation in corporate law signifies
statutory blending of two or more undertakings
and is distinct from winding up.

e As held in Saraswati Industrial Syndicate Ltd. v.
Commissioner of Income Tax!4, the transferor
company ceases to exist, and the transferee
emerges with a blended corporate personality,
inheriting all rights and liabilities.

e The SC, in the case of Hindustan Lever v. State
of Maharashtrat®, not in context of taxation,
held that amalgamation has all the trappings of
sale. The SC, in the case of CIT v. Grace Collis
[(2001) 248 ITR 323], held that on
amalgamation, the shareholder extinguishes
shares in the amalgamating company and is,
thereby, covered within the meaning of
“transfer". Though Grace Collis (supra) was in
the context of capital gains, even for business
chapter, the ratio laid down cannot be ignored.

e On amalgamation, shareholders' interest in the
amalgamating company is replaced by a
corresponding interest in the amalgamated
company.

e On receipt of shares of the amalgamated
company, there is receipt of consideration in
kind.

Consideration must be commercially realizable:

e The recipient of income must have control over
the income received, emphasizing that mere
receipt in kind is not enough.®

e Cumulative conditions for testing realization of
assets in the commercial sense for taxing under
business head are:

(@) The old stock-in-trade has ceased to
exist in the taxpayer's books.

(b) The shares received in the amalgamated
company possess a definite and
ascertainable value.

(c) The taxpayer immediately upon
allotment, is in a position to dispose of
such shares and realize money.

e lllustrative situations where, due to absent
immediate monetization allotment of shares,
may not be equated to commercial realization:

(@) The shares received on amalgamation
are subject to a statutory lock-in period

during which they cannot be sold in the
market.

(b) The amalgamated company is closely
held and its shares are not quoted on
any recognized stock exchange.

It must be demonstrated that the transaction
exhibits the characteristics of a commercial
realization — one that provides a real and
immediately disposable advantage. If this
condition is met, taxability may arise at the
point of substitution. If not, the accrual or
receipt of income is postponed until the shares
are actually sold.

Reliance was placed on the realization
principles elaborated in Orient Trading and
Californian Copper Syndicate Ltd. v. Inland
Revenuel” to conclude that even the exercise
of an option, such as the choice to accept
shares of the amalgamated company in lieu of
the old holding, may amount to a realization of
the old asset, subject to the other conditions
such as commercial realizability.

In terms of the real income theory, profits in a
commercial sense crystalize only when the old
position is closed and a new position is
determined in terms of money’s worth.
Accordingly, to tax income, shares received on
amalgamation must not only be realizable, but
there must be quantification.

o  Whether shares received pursuant to
amalgamation result in real and presently
realizable commercial benefit must be
determined based on the facts of each
case and the burden lies on the Revenue to
establish the same.

Timing of taxability:

Amalgamation involves three stages viz.,
appointed date, sanction of scheme and
allotment of shares.

Upon sanction of the scheme, there is only a
statutory substitution of rights; no asset then
exists in the hands of the taxpayer that is
capable of commercial realization.

Allotment of shares alone crystalizes the
benefit in the shareholders’ hands and only at
that stage when the old stock-in-trade ceases
and is replaced by new shares. Even where the
scheme provides for identification of shares in
certain ratio, until allotment, there is no
identifiable scrip or tradable asset in existence
in the hands of the taxpayer. Accordingly, no
charge is attracted on mere sanction of the
scheme.

1411990 Supp SCC 6751 6 Kanchanganga Sea Foods Ltd. v. Commissioner of Income Tax
15[(2004) 9 SCC 438] [(2010) 11 SCC 144]
7[5 TC 159]

EY Tax Alert

Page |4



Distinction between capital and business assets:

For shareholders holding shares as
investments, the underlying object is to remain
invested in the corporate venture, and
amalgamation, generally, does not change the
object. While the possibility of tax avoidance in
the investment field cannot be ruled out
altogether, the legislative judgment reflects
that the risk is relatively low and, hence, the
statutory exemption is founded on the
recognition that amalgamation in the capital
field is essentially corporate restructuring and
not a true realization of profit.

By contrast, Section 28 which governs profits
of business, contains no such carve-out, nor
could it be otherwise. The nature of stock-in-
trade is wholly different from that of an
investment. Stock-in-trade represents
circulating capital: it is held not for
preservation or appreciation, but for
conversion into money in the ordinary course
of business.

The statute does not provide for any exemption
because stock-in-trade is fundamentally
different from investment - it is held for sale
and conversion into money, not for long-term
appreciation. Therefore, when shares held as
stock-in-trade are replaced with new shares on
amalgamation, it amounts to a commercial
realization in kind. The new shares are distinct
assets with an immediately realizable market
value, making the substitution a taxable
business event.

Exempting amalgamations involving
stock-in-trade may open a ready avenue for tax
evasion, enabling traders to convert trading
assets into new shares without taxation and,
thereby, undermining the integrity of the tax
base.
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Comments

The ruling is of significant relevance for taxpayers
holding shares as stock-in-trade, and the investee entity
becomes a party to corporate reorganization such as
amalgamation. The ruling makes it clear that tax
implications on corporate restructuring differ for
taxpayers, based on the nature of their holding i.e.,
capital asset or stock-in-trade. While statutory
exemption applies to shares held in the amalgamating
company as capital assets, no such exemption is
available for shares held as stock-in-trade. Hence, stock-
in-trade may be taxed as business income if shares
received upon amalgamation are commercially
realizable.

The ruling affirms that business income may accrue or
be received in kind, but the taxability is at the stage
where income is realizable and possesses a definite and
ascertainable value. The SC held that these conditions
may fail, illustratively, for shares which are subject to
statutory lock-in or shares which are not quoted on
recognized stock exchanges. The SC also held that
consideration can be regarded as received only upon
actual allotment and not at an anterior date of
determination of swap ratio or approval of the scheme.

The ruling also provides useful guidance on principles
which govern taxation of business income. Incidentally,
in its earlier rulings, in the context of capital gains, the
SC, in the cases of Miss Dhun Dadabhoy Kapadia v. CIT8
and Sunil Siddharthbhai v CIT*?, held that commercial
principles govern capital gains taxation.

18 (1967) (63 ITR 651) (SC)]
191(1985) 156 ITR 509 (SC)]
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