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Executive summary

The Delhi High Court (HC)! has recently ruled in favor of the Revenue on the
issue of taxability of cost reimbursements received by a foreign Taxpayer
from Indian entities in respect of secondment of employees. The HC held that
such receipts are taxable as Fees for Included Services (FIS) under Article 12
of the India-USA Double Taxation Avoidance Agreement (‘the treaty’) as the
secondment arrangement satisfied the “make available” test.

The HC relied extensively on its earlier ruling in Centrica India Offshore Pvt.
Ltd. and held that, on the facts, the secondees continued to retain an
employment connection with the taxpayer, including lien/ return rights and
social security-related benefits. Accordingly, the HC treated the taxpayer as
providing services through such secondees and held that the secondment
receipts were taxable as FIS.
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Background

Facts of the case:
= The taxpayer is a US-based entity.

=  The taxpayer has entered into secondment
arrangements with various Indian entities, pursuant to
which certain employees are seconded to the Indian
entities for a specified tenure.

= Under the terms of the secondment arrangement:

=  The seconded employees work under the control,
direction and supervision of the Indian entities and
are required to comply with the policies of the
Indian entity;

=  During the period of secondment, the seconded
employees render services exclusively to the
Indian entity and are accountable solely to them;

=  The Indian entity bears the responsibility for the
salary and other employment costs of the
seconded employees. However, for administrative
convenience, such costs are initially paid by the
taxpayer and subsequently reimbursed by the
Indian entity on a cost-to-cost basis;

=  The deputation agreement also provided that the
Indian entity could undertake performance
appraisal of the assignees.

Findings of lower authorities:

=  The Assessing Officer (AO) issued draft assessment
orders proposing additions in respect of payments
received by the taxpayer towards seconded employees
in India

=  The AO contended that seconded employees were
deputed to ensure implementation of taxpayer policies,
processes and other quality standards within the Indian
entities. According to the AO, once such knowledge
and processes were imbibed by the Indian entities, the
arrangement satisfied the 'make available' requirement
under Article 12 of the India-USA tax treaty.

= Aggrieved, the taxpayer filed objections before the
Dispute Resolution Panel (DRP). The DRP rejected the
taxpayer's contentions and upheld the adjustments
proposed by the AO. Consequently, final assessment
orders were passed.

=  The taxpayer preferred an appeal before the Income
Tax Appellate Tribunal (ITAT), which ruled in favor of
the taxpayer and deleted the additions.

= Aggrieved by ITAT's order, the Revenue filed an appeal
before the Delhi HC.

Key Issues involved:

=  The key issue before Delhi HC was “Whether cost-to-
cost reimbursements received by the Taxpayer from
India entities in relation to seconded employees are
taxable as FIS under India-USA tax treaty."”

Delhi High Court Judgment

The HC disagreed with the findings given by the ITAT and
held that the cost-to-cost reimbursements received by the
Taxpayer were taxable as FIS under India-USA tax treaty.

Seconded employees are employees of the
Taxpayer:

The HC observed that:

=  The Indian entities did not possess the right to
terminate the employment relationship between the
Taxpayer and the seconded employees; it could only
terminate the secondment arrangement.

=  The seconded employees retained a lien on their
employment with the Taxpayer during the period of
secondment with Indian entity.

=  The seconded employees continued to be entitled to
employee benefits, including social security benefits,
through the Taxpayer.

=  The Taxpayer retained overarching control over the
seconded employees.

=  The mere characterization of payments as
reimbursements and the absence of a mark-up were
not determinative for tax purposes.

In Centrica, the Delhi HC had held that secondment
reimbursements constitute consideration for Fees for
Technical Services where the overseas entity continued to
be the real employer and services were provided through
secondees.

The HC heavily relied on the Delhi High Court decision in the
case of Centrica India Offshore Pvt. Ltd and noted that the
ITAT while adjudicating the matter had not adequately
considered the applicability of Centrica on facts of the
Taxpayer.

Furthermore, it was noted that the Delhi HC decision of
Centrica has been upheld by the Supreme Court.

Satisfaction of “Make available" test:
The HC further observed that:

=  The AO had examined the scope of work and concluded
that the seconded employees were deployed to imbibe
culture of the group and implement policies and
standards within the Indian entity.

= Once such processes, and policies were imbibed and
retained, the need for continued presence of the
seconded employees diminished.

= The scope of work also indicated an element of training

Hence, there is transfer of technical knowledge, experience,
skill and know-how. Accordingly, the HC held that the
“make available” condition was satisfied and that the
payments made by Indian entity to taxpayer for seconded
employees is taxable in India as FIS as per the India-USA tax
treaty.



Key Takeaways

=  The Delhi HC held that payments from Indian entity for
seconded employees were taxable as FIS under the
India-US tax treaty and that the absence of a mark-up
or use of reimbursement terminology was not
determinative.

=  The HC accepted the Revenue's position that the
seconded employees continued to have an
employment connection with the taxpayer, and having
regard to the scope of services performed by the
secondees, held that technical knowledge, skill,
experience and know-how were “made available” to
the Indian entities through the secondment
arrangement.

=  The ruling highlights the importance of analyzing both
the factual substance of secondment arrangements
and the “make available"” requirement under the India-
US tax treaty on a case-by-case basis.

Comments

Delhi HC ruling is significant as it brings cross-
border secondment arrangements back into sharp
focus. The HC relied on Centrica and reiterated that
the absence of mark-up or description of payments
as cost reimbursements may not, by itself,
determine taxability. The ruling indicates that the
overall factual matrix — including employment lien,
social security benefits, repatriation rights and the
nature of activities performed by secondees — may
be critical in evaluating secondment arrangements.

Despite series of favorable rulings by various High
Courts, Delhi HC strikes a different chord which
needs to be dealt in the journey of the dispute on
the secondment arrangements.
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