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Executive summary 

In line with the Finance Minister's Budget announcement on 
simplifying India's foreign investment framework, the Reserve Bank 
of India (‘RBI’) has, on 21 July 2026, released the draft Foreign 
Exchange Management (Foreign Investment) Rules, 2026 (‘Draft FI 
Rules’) for public consultation. The Draft FI Rules propose to replace 
the existing Foreign Exchange Management (Non-Debt Instruments) 
Rules, 2019 (‘NDI Rules’) with an aim to create a streamlined, 
principle-based framework governing foreign investment in the 
equity instruments of eligible Indian entities. 

This Alert summarizes the key changes introduced pursuant to the 
introduction of the Draft FI Rules.



 

 

Background 

▪ The Draft FI Rules seek to rationalize the existing 
framework by simplifying the regulatory 
architecture, harmonizing definitions and aligning 
procedural provisions more closely with the 
Foreign Direct Investment (‘FDI’) Policy and 
sector-specific requirements. 

▪ The draft also seeks to consolidate provisions 
relating to foreign investment within a single 
framework.  

Key takeaways 

FDI instruments redefined 

▪ The existing ‘non-debt instruments’ is proposed to 
be replaced with ‘equity’ and classification of an 
instrument as equity to be determined based on 
the applicable accounting standards, subject to 
certain specific inclusions and exclusions. 

▪ This is a shift from the current framework under 
the NDI Rules, which regulates only specified non-
debt instruments, namely equity shares and 
compulsory convertible instruments. 

Recalibration of FDI and Portfolio Investment 
distinction 

▪ Foreign investment would continue to be 
classified as FDI and Portfolio Investment. Under 
the existing framework, foreign investment in an 
unlisted Indian company is treated as FDI 
irrespective of the level of shareholding, while in 
the case of listed entities, foreign investment 
below 10% is classified as Portfolio Investment 
and investment of 10% or more is treated as FDI. 

▪ The Draft FI Rules, however, define Portfolio 
Investment as foreign investment representing 
less than 10% of the equity in an Indian company, 
without distinguishing between listed and unlisted 
entities. 

Look through approach for foreign 
investments 

▪ The scope of foreign investment is proposed to be 
expanded to include investment made directly, as 
well as indirectly, through: 

▪ Layered foreign structures; 

▪ Indian Foreign Controlled Entities; 

▪ Another non-resident entity owned or 
controlled by the investor; or 

▪ Entities under common ownership or control 
with the investor. 

▪ Ownership continues to be linked to beneficial 
holding exceeding 50%, while control, inter alia, 

includes a 10% voting rights threshold. 

Introduced Foreign Controlled Entities 
concept 

▪ A new concept of Foreign Controlled Entity has 
been introduced which covers a resident 
company, LLP or investment vehicle owned or 
controlled by a person resident outside India. 

▪ While this represents a recharacterization of the 
existing concept of a foreign-owned or foreign-
controlled entity, the underlying principle remains 
aligned with the FDI Policy. 

Liberalization of transfer by way of gift  

▪ Transfer of equity by way of gift between natural 
persons is proposed to be liberalized under the 
Draft FI Rules. The existing framework requires 
RBI approval for such transfers along with 
compliance to USD 50,000/5% paid-up capital 
limits. The draft proposes to remove such 
threshold and permit gifts between natural 
persons under the automatic route subject to 
Liberalized Remittance Scheme limit and close 
relatives’ criteria. 

▪ The proposed framework could simplify family 
and succession-driven transfers. 

Eligibility of non-repatriation investment 
extended 

▪ Eligibility for making investments on a non-
repatriation basis (other than in prohibited 
sectors) is proposed to be extended to all person 
resident outside India, extending beyond Non-
Resident Indians (‘NRI’) / Overseas Citizens of 
India (‘OCI’). Under the existing framework, non-
repatriation basis investments are associated with 
NRIs / OCIs which are treated at par with 
domestic investments. 

Pricing framework 

▪ A common pricing framework is proposed for 
foreign investment and transfer transactions. 

▪ Pricing for listed companies and investment 
vehicles is proposed to be aligned with applicable 
regulations prescribed by SEBI. For unlisted 
entities, the transaction price is proposed to be 
determined on an arm's length basis.  

▪ Notably, the Draft FI Rules require the transaction 
to be undertaken ‘at’ the arm's length value. This 
appears to be a departure from the existing 
framework, which prescribes minimum or 
maximum pricing thresholds and thereby permits 
a degree of flexibility in arriving at the final 
transaction price. The proposed language could 
be viewed as limiting the tolerance/ flexibility 
currently available, by requiring transactions to 
be executed at a specific acquisition price. 

 
  



 

 

 
  

Comments 

a.  The Draft FI Rules represent a step towards simplifying 

and modernizing India's foreign investment framework 

through consolidation of key provisions, alignment of 

definitions and closer integration with the FDI Policy. 

The proposed framework reflects an effort to 

streamline the regulatory architecture while continuing 

to accommodate sector-specific requirements within 

the broader foreign investment regime. 

b.  The draft also introduces a number of conceptual and 

structural changes, including the proposed distinction 

between FDI and Portfolio Investment, the expanded 

look-through approach and the revised framework for 

Foreign Controlled Entities. These changes provide 

insight into the evolving regulatory approach to foreign 

investment, although certain aspects may benefit from 

further clarification, such as approval requirement for 

gift transfers on non- repatriation basis, pricing 

guidelines and treatment of hybrid instruments, to 

facilitate consistent interpretation and 

implementation. 

c.  In addition, the draft contains measures aimed at 

enhancing operational flexibility, including the 

proposed relaxation of the gift transfer framework and 

the broader formulation of non-repatriation basis 

investments. These proposals indicate an intention to 

revisit certain regulatory restrictions while maintaining 

policy intent governing foreign investment. 

d.  Overall, the Draft FI Rules provide an early view of the 

direction of India's foreign investment reforms and 

invite stakeholder feedback on a range of policy and 

implementation aspects. As the consultation process 

progresses, it will be interesting to observe how the 

final framework evolves, including whether further 

refinements or clarifications are introduced to address 

practical considerations arising from the proposed 

changes. 
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