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Executive summary 
This tax alert summarizes the recent ruling1 by the third judge of the Bombay High 
Court (HC). The issue relates to constitutional validity of Section 13(8)(b) of the 
Integrated Goods and Services Tax Act, 2017 (IGST Act). The place of supply as per 
the said provision in case of intermediary services is the location of supplier. 
 

Earlier, the petitions were heard by the Division Bench of HC, wherein the first 
judge struck down Section 13(8)(b) as ultra vires IGST Act and the Constitution. 
However, the second judge took a dissenting view and upheld the validity of the 
said provision. In view of the Division Bench recording the disagreement, matter 
was referred to a third judge. 
 

The key observations of the third judge are summarized below: 
 

► Goods and Services Tax (GST) is a destination-based tax and hence, 
intermediary services provided in the present case are “export of services” as 
recipient of the service is a foreign principal and consumption of said services 
takes place outside India. 
 

► On cumulative reading of Article 246A, 269A and 286 of the Constitution, no 
law of State can impose tax on supply which takes place outside its State and 
in the course of import or export. 
 

► The transactions in question would fall within the framework of IGST Act only. 
It is too far-fetched to consider that certain provisions of IGST Act are framed 
not to give relevance to the IGST Act but for Central Goods and Services Tax 
Act, 2017 (CGST Act) and State Goods and Services Tax Acts. 
 

► None of the provisions under IGST Act can be considered to be meaningless if 
they are applicable within the framework of the IGST Act. Therefore, Section 
13(8)(b) and section 8(2) cannot be struck down. 
 

Accordingly, the third judge held that Section 13(8)(b) and 8(2) of the IGST Act are 
valid, provided that these provisions are confined in their operation to the said Act 
only. The same cannot be made applicable for levy of tax under the CGST Act or the 
Maharashtra Goods and Services Tax Act, 2017.
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Background  

 Petitioners in the present case are engaged in providing 
“intermediary services”, as defined under Section 2(13) 
of the Integrated Goods and Services Tax Act, 2017 
(IGST Act), to its customers located outside India.  

 
 As per Section 2(6) of the IGST Act, one of the 

conditions for a supply to qualify as “export of services” 
is that the place of supply should be outside India. 

 
 Section 13(8)(b) of the said Act provides that in case of 

intermediary services, where either the supplier or the 
recipient is located outside India, the place of supply 
shall be the location of the supplier. Therefore, the 
service provided by petitioners in the present case did 
not qualify as export of services. 

 
 Further, Section 8(2) states that if location of the 

supplier and place of supply are in the same state, then 
such transaction will be treated as “intra-state supply”. 

 
 Thus, petitioners discharged central tax (CGST) and 

Maharashtra State tax (MGST) on amount received from 
its foreign principal. 

 
 On this premise, petitioners filed writ petitions before 

the Bombay High Court (HC) challenging constitutional 
validity of Section 13(8)(b) read with Section 8(2) of the 
IGST Act. 

 
 Earlier, the petitions were heard by the division bench of 

HC, wherein the first judge struck down Section 13(8)(b) 
of the IGST Act as ultra vires the IGST Act and the 
Constitution.2 However, the second judge took a 
dissenting view and upheld the validity of the said 
provision.3 

 
 In view of the Division Bench recording the 

disagreement, matter was referred to a third judge. 
 

 In this tax alert, we have summarized the contentions of 
petitioners, Revenue and the ruling of the third judge.  
 

Petitioners’ contentions  

 Intermediary services are consumed by customers 
located outside India, thereby such services qualify as 
export of services. 
 

 Article 246A read with Article 269A and 286 of the 
Constitution of India are violated in as much as Section 
13(8)(b) read with Section 2(13) and 2(6) of the IGST 
Act, creates a legal fiction to treat such services as 
“intra-state supply” to levy CGST and MGST. 

 
 Goods and Services Tax (GST) is levied on destination-

based principle, wherein place of supply of service, 
necessarily would be location of the recipient. 

 

 

2 Refer our alert “HC judges differ on constitutional validity of Place 

of Supply provision for Intermediary services under GST” dated 12 
June 2021 

 In view of above, Section 13(8)(b) read with other 
provisions would de’hors the fundamental principles laid 
down for levy of GST. 

 
 Once the services are consumed outside India, 

Parliament has no jurisdiction to levy tax on such 
services. 

 
 As per Article 246A and 269A, the Constitution only 

grants power to the Parliament to frame laws for inter-
state trade and commerce. It does not permit imposition 
of tax on export of services by treating the same as a 
local supply. Hence, Section 13(8)(b) is ultra vires 
Articles 246A and 269A. 

 
 In terms of Article 286(1), no law of a State shall impose 

tax on supply of goods or services where such supply 
takes place outside the State or in the course of export. 
Section 13(8)(b) deems an export to be a local supply 
and the same is violative of the said Article. 
 

 Levy of tax on such services provided to customers 
located outside India is arbitrary, unreasonable, 
discriminatory and violative of Article 14 of the 
Constitution. 
 

 From an analysis of the scheme, scope and object of 
IGST Act, it is evident that the same provides for levy of 
IGST on inter-state supplies. However, Section 13(8)(b) 
runs contrary to the overall scheme of IGST Act because 
it deems a supply out of India as an intra-state supply. 

 
 By levying CGST and MGST on such services provided to 

customers located outside India, an unreasonable 
restriction is created upon the right to carry on trade 
under Article 19(1)(g) of the Constitution. 

 
 Further, the impugned provisions lead to double 

taxation. Firstly, the petitioners would pay tax in India. 
Again, following the destination-based principle, it would 
be an import of service for the foreign service recipient 
and would be taxed in the importing country. 

 
 Basis above contentions, Section 13(8)(b) should be 

struck down being unconstitutional. 
 

Revenue’s contentions  

 Generally, value addition of the service provided by an 
intermediary is at the place where the intermediary is 
located. If location of recipient was made place of supply 
for intermediary services, all intermediaries located in 
taxable territory providing service to a person outside 
India, would go out of the tax net. 
 
Issue of place of supply of intermediaries was discussed 
during the drafting stage of GST law and the above 
reasoning was adopted by GST Council. 
 

 Even in the erstwhile regime, the place of supply of 
intermediary services was the location of the supplier.  

3 Refer our alert “HC passes dissenting judgment and refers matter 

relating to Intermediary services under GST to the Chief Justice” 
dated 21 June 2021 



 

 

 
 Taxing such services provided by Indian suppliers to 

foreign companies incentivizes the foreign company to 
start manufacturing in India in order to reduce the tax 
burden. Therefore, the same is in consonance with 
“Make in India” program. 

 
 There is always a presumption in favor of 

constitutionality of a statute. No statute can be struck 
down as arbitrary unless it is unconstitutional. Greater 
latitude vests with the Parliament in taxing statutes. 
 

 Considering the scheme of GST laws, it is evident that 
these laws function harmoniously and as part of a well 
thought of statutory mechanism to tax goods and 
services. These laws operate harmoniously but in 
different spheres, as they lay down how the supply is to 
be taxed, nature of supply and their place of supply. 

 
 Article 269A of the Constitution authorizes the 

Parliament to frame laws in respect of two aspects, 
firstly, for determining the place of supply, and 
secondly, when the supply takes place in the course of 
inter-state trade or commerce. Articles 246A and 286 
also manifest and grant similar powers. 

 
Such powers are unbridled and unrestricted. Hence, the 
Parliament is within its domain to determine the place of 
supply. 
 

 In exercise of the above powers, the Parliament has 
enacted Section 13(8)(b) and the same cannot be said 
to be ultra vires the provisions of the Constitution. 
 

 Intermediary service providers are a separate class of 
service providers. Once a class of person can be 
distinguished by the test of reasonable classification, 
the impugned provision cannot be violative of either 
Article 14 or Article 19(1)(g) of the Constitution. 
  

Third judge’s ruling  

 In case of All India Federation of Tax Practitioners4, 
Supreme Court (SC) observed that Value Added Tax 
(VAT) is a destination-based consumption tax, logically 
leviable only on services provided within the country.  
 
Therefore, GST is also destination-based consumption 
tax, as it has been founded on the principle of VAT.  

 
 Article 246A and 269A of the Constitution has 

empowered only the Parliament to frame laws 
pertaining to levy and collection of GST in the course of 
an inter-state trade or commerce.  

 
 Article 286(1) forbids State to impose any tax in relation 

to supply outside the State or in the course of import or 
export. 

 
 Further, in terms of Article 286(2), only Parliament can 

formulate principles for determining when a supply of 
goods or services takes place in any of the ways 
mentioned in Article 286(1).  

 

 

4 2007 (7) STR 625 

 The transactions in question are transactions of “export 
of services” as recipient of the service is a foreign 
principal and consumption of said services takes place in 
a foreign land.  

 
 As per Section 7(5) of the IGST Act, in a transaction 

where the supplier is in India and the place of supply is 
outside India, such transaction shall be treated as “inter-
state supply”.  

 
 A transaction of export of services as that of the 

petitioners, on one hand is treated as inter-state supply 
by Section 7(5), and on the other hand, the same 
transaction is treated as an intra-state trade and 
commerce by virtue of Section 13(8)(b). 

 
 Provisions of law are required to be interpreted to 

forward the intent of legislation and the purpose sought 
to be achieved.  

 
 Further, the Courts should endeavor to presume 

constitutionality of the legislative provisions rather than 
to declare them invalid.  

 
 Insofar as impugned services are concerned, it would fall 

within the framework of IGST Act only. It is too far-
fetched to consider that certain provisions of IGST Act 
are framed not to give relevance to the IGST Act but for 
Central Goods and Services Tax Act, 2017 (CGST Act) 
and Maharashtra Goods and Services Tax Act, 2017 
(MGST Act). 

 
 The provisions of Section 13(8)(b) are contextually 

neither attracted nor provided under the CGST Act. 
Therefore, it is impermissible to apply CGST and MGST 
on Section 13(8)(b) transactions.  

 
 Moreover, it may also be required to observe that none 

of the provisions under the IGST Act can be considered 
to be meaningless insofar as they are applicable within 
the framework of the IGST Act. 
 

 Therefore, the provisions contained in Section 13(8)(b) 
and Section 8(2) of the IGST Act cannot be struck down, 
however, the particular transaction would purely fall 
under the IGST Act.  

 
 In view of the above, it was held that Section 13(8)(b) 

and Section 8(2) of the IGST Act are legal, valid and 
constitutional, provided that the said provisions are 
confined in their operation to IGST Act only. The same 
cannot be made applicable for levy of tax under the 
CGST Act or MGST Act.  

 

  



 

 

  

Comments 
a. As all the three judges have divergent opinions, 

it is likely that the matter will be placed before 
the Full Bench for consideration. 
 

b. In view of this ruling, businesses may have to 
analyze the type of tax required to be paid on 
intermediary services due to the observation of 
third judge that CGST and State GST cannot be 
levied on intermediary services. Further, on 
plain reading of the provisions of IGST Act, such 
transactions may not fall within the ambit of 
inter-state supplies.  
 

c. One may also need to evaluate the taxability of 
other services provided to overseas recipient 
where the law treats place of supply of such 
services to be in India. 
 

d. In case it is concluded that CGST and SGST is 
not leviable, taxpayer may explore possibility of 
claiming refund of tax already paid. 

 
e. It is relevant to note that Gujarat HC had earlier 

upheld the constitutional validity of Section 
13(8)(b) and considered the intermediary 
services provided to overseas customers as 
intra-state supplies [2020-TIOL-1274-HC-AHM-
GST]. 

 
f. While on one hand, the validity of place of 

supply of intermediary service is under 
question, on the other hand there is an 
ambiguity in interpreting the scope of 
intermediary which is leading to unwarranted 
disputes between Revenue and taxpayers. 
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