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CESTAT upholds levy of service tax on
payments to employees seconded from
foreign affiliates

Executive summary

This Tax Alert summarizes a recent ruling! of the Customs, Excise and Service Tax
Appellate Tribunal, Chennai (CESTAT). The issue involved was whether the salary
and other benefits paid to the employees seconded from the foreign affiliate can be
considered towards receipt of “manpower recruitment or supply agency” services
by the assessee.

The key observations of the CESTAT in this regard are as follows:

On perusal of the Secondment Agreement entered by the assessee and its
foreign affiliate, it is clear that payment of salaries and other benefits to the
secondees is towards the cost for making services available to the assessee.

The clauses of the Agreement in the present case are more or less identical to
that of the assessee before the SC in case of Northern Operating System?.
Therefore, assessee cannot escape the service tax liability in respect of such
services under reverse charge mechanism.

There is no doubt that what is provided by foreign affiliate is nothing but
manpower recruitment services.

However, since all the activities were within the knowledge of the Revenue in
view of the several audits undertaken during the relevant period, there is no
scope to allege suppression of facts.

Basis above, CESTAT upheld service tax demand on amounts paid to foreign
expatriates towards “manpower recruitment or supply agency” services by the
foreign affiliates. However, demand for the extended period of limitation was set
aside.
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Background

Assessee is inter alia engaged in providing Business
Auxiliary Services.

During the course of compliance verification, Revenue
came across secondment agreements (SA) entered
between the assessee and its foreign affiliate for
deputation of employees. Further, a separate
employment contract was entered with such employees.

As per the agreements, a part of the salary was directly
paid by the assessee. However, the other part was paid
by the foreign affiliate in the form of social security
obligations and employee's retirement benefit plans.
The same was later reimbursed by the assessee.

Revenue was of the view that deputation of foreign
expatriates in the given case would be covered under
the definition of “manpower recruitment or supply
agency" services under Section 65(68) of the Finance
Act, 1994. Therefore, import of such services would be
taxable in the hands of the assessee under reverse
charge mechanism (RCM).

Accordingly, Show Cause Notices (SCNs) were issued
proposing tax demands for various tax-periods by
invoking extended period of limitation.

After considering assessee’s submissions, Revenue
passed orders confirming that the amount paid towards
salary and perks of the expats is to be considered as
part of the consideration for supply of manpower
services.

Aggrieved by the same, assessee filed an appeal before
the Customs Excise and Service Tax Appellate Tribunal
(CESTAT).

Assessee’s submissions

The expatriates are treated as employees of the
assessee. The employment contract, which is governed
by the laws applicable in India, would provide the job
title, contract period, department, effective date of
their appointment and annual salary in INR along with
perks.

Documents like Employment Visa, Tax Deducted at
Source (TDS) certificates in Form 16 under the Income
Tax Act, Provident Fund (PF) registration, etc., proved
that the expats were on the payroll of the assessee.

The amounts paid to the expatriates were disclosed
under the head “salaries, wages and bonus" and hence,
there was no service provider-recipient relationship with
the affiliate.

Although the pre-secondment events such as selection,
negotiation of emoluments, etc., was not within the
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scope of the assessee, however, during the entire
period of secondment, the secondees were under the
complete control of the assessee.

Even if it is accepted that the affiliate retained control
over the expatriates, the arrangement would only result
in dual employment wherein the cost of such employees
would be shared by the joint employers.

Various audits were conducted by the Revenue from
time to time and all the information along with
documents were provided to them. Therefore, the
entire activities including the alleged manpower of
supply service was very much within the knowledge of
the Revenue. There was no question of suppression of
any facts to justify invoking the extended period of
limitation.3

Even if service tax was required to be paid on the salary
paid to the secondees, the same was eligible as CENVAT
credit. Therefore, the entire issue is revenue neutral for
which the demand of tax and interest cannot survive.*

The decision of Supreme Court (SC) in the case of
Northern Operating Systems Pvt Ltd® (NOS) and
International Merchandising Company, LLC® is
distinguishable. In the present case, there is a clear
finding that the expatriates were on payrolls of both,
the assessee as well as the affiliate.

Further, the principle laid down in the case of NOS
(supra) had been complied with by discharging the
service tax on the reimbursement of social security
charges.

Revenue's submissions

Payment made by assessee to the foreign affiliate is for
import of manpower services. Further, the salaries paid
to the secondees are consideration includable in the
gross amount for such services.

Expats are deputed to assessee on certain terms and
conditions, for a specified period and to perform
specified tasks. During the secondment period, the
expats would remain as employees of the foreign
affiliate.

Such affiliate has the right to replace the secondee or
change the secondment period after issuing notice to
the assessee. Assessee does not have any power to
select the employees. Further, the conditions for
employment are determined basis SA and not as per the
individual agreement entered with the expatriates.

Coming to India under Employment Visa does not mean
that there is employer-employee relationship between
the assessee and the expats.

The mandatory requirement of PF in India and the
provisions of Income Tax Act, considering the income of
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the expats under the head "salary”, do not come in any
way of determining the applicability of service tax.

Accordingly, assessee was liable to service tax on the
total amount paid to the foreign affiliates along with the
salaries and perks paid to the secondees.

Revenue heavily relied on the SC decisions in the case
of NOS (supra) and International Merchandising
Company, LLC (supra) to support its contentions.

CESTAT ruling

On perusal of the SA, it is clear that payment of
salaries, bonuses, perks, etc., to the secondees by the
assessee is towards the cost for making services
available to the assessee.

The definition of the term "“consideration” as provided
under Section 67 would include any amount that is
payable for the taxable service provided or agreed to be
provided. There is no doubt that what is provided by
foreign affiliate is nothing but manpower recruitment
services.

The clauses of the SA in the present case are more or
less identical to that of the assessee before the SCin
the case of NOS. Therefore, ratio of the said ruling
would squarely apply to the present case.

Thus, assessee cannot escape the service tax liability in
respect of manpower recruitment or supply agency
service under RCM.

However, the fact remains that all the activities were
within the knowledge of the Revenue and hence, there
is no scope to allege suppression of facts.

The issue involved in the present case was of
classification and interpretation of taxing statute. For
this reason also, suppression of facts could not be
alleged.

Accordingly, CESTAT upheld the demand for service tax
for the normal period.
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Comments

a. While the CESTAT concluded on similarity in

facts of present case with the matter in NOS
before SC, in the said case, the entire salary
and other benefits were paid by the foreign
affiliate to the seconded employee which were
reimbursed by the Indian company.

. Another key parameter of cross-service

arrangement between the entities that was
present in NOS case before SC is however not
there in the present appeal.

Earlier, even the Bangalore CESTAT [2023-

TIOL-295-CESTAT-BANG] in case of Dell

International upheld the taxability on similar
arrangement following the SC ruling in NOS.

. It is pertinent to note that similar issue

pertaining to taxability of secondment is
pending before the SC in two other cases.
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