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Key amendments to Special Economic Zone
Rules, 2006

Enabling establishment of non SEZ IT/ITeS
businesses in SEZ

Executive summary

The Ministry of Commerce and Industry (MOCI) has announced a long-awaited
amendment to the Special Economic Zone (SEZ) Rules, 2006 allowing non SEZ
units to set up and operate information technology (IT)/IT enabled services (ITeS)
businesses in the demarcated non processing built up area of the SEZ. This
amendment will enable SEZ developers to optimally utilize the vacant space in
existing SEZs.

The MOCI vide the aforesaid amendment has inserted a new Rule 11B ‘Non-
processing areas for IT/ITeS SEZ' 1 allowing co-existence of SEZ units and non-SEZ
IT/ITeS business in the same SEZ premises.

Some of the key features of the amendment are as under:

Allowing non SEZ IT/ITeS businesses to operate in the non-processing built up
area of the SEZ, subject to obtaining consent from the Board of Approval
(BOA).

Repayment of proportionate tax benefits availed by the developers on the
demarcated non-processing area.

Minimum built up processing area to be maintained by the developers
depending on category of cities.

Control measures in relation to operations of SEZ units and non SEZ IT/ITeS
businesses to be put in place.

Repayment of tax benefits already availed on common infrastructure that
would be accessed by SEZ units and non SEZ IT/ITeS businesses.

No tax benefits would be available on continuing basis on the operations and
maintenance cost in relation to the common infrastructure.

(1] G.5.R. 881(E) dated 06! December 2023
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Background

IT/ ITeS SEZs have been facing challenges in
capacity utilization due to the COVID-19 pandemic
and the Work from Home (WFH) policy adopted by
SEZ units. Several representations were made by
key industry players and SEZ developers to allow
non SEZ IT/ITeS businesses to operate out of SEZ
area.

The MOCI vide notification no. G.S.R. 881(E) dated
6 December 2023 has inserted new Rule 11B ‘Non-
processing area for IT/ITeS SEZ' enabling co-
existence of SEZ units and non SEZ IT/ITeS
businesses.

Salient features

Co-existence of SEZ units and non SEZ IT/ITeS
businesses:

Prior to this notification, the SEZ requlations did
not permit non SEZ IT/ITeS units to operate from a
SEZ area on ‘as-is' basis.

Vide the aforesaid amendment, the MOCI has now
enabled non SEZ units engaged in only IT/ ITeS
businesses to operate from the demarcated non-
processing area of a SEZ.

Such non-processing area shall consist of complete
floor and part of a floor shall not be allowed to be
demarcated as a non-processing area.

The BOA on request of developer may permit
demarcation of a portion of built-up area of an
IT/ITeS SEZ as a non-processing area subject to
repayment of taxes.

Non SEZ IT/ITeS businesses shall not avail any
rights or facilities available to SEZ units and these
businesses operating out of the said non-processing
area would continue to comply with all other
regulations as are applicable to an entity operating
in @ Domestic Tariff Area.
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Conditions to be followed by SEZ developers

SEZ developer would be required to ensure
appropriate access control mechanisms are in place
for movement of goods and persons in and out of
the SEZ premises. This is for both SEZ units and
non SEZ IT/ITeS businesses.

The developer would be required to repay the
proportional tax benefits (without interest)
corresponding to the built-up area allocated to the
non SEZ IT/ITeS businesses.

For social and commercial infrastructure to be
shared by SEZ units and non SEZ IT/ITeS
businesses, developer would be required to repay
the tax benefits (without interest) availed for
creation of such infrastructure.

The amount to be repaid by developer shall be
based on a certificate issued by a Chartered
Engineer.

No tax benefits would be available on the operation
and maintenance cost of common infrastructure
and facilities.

The developer would be required to comply with
certain minimum area requirements:

e Condition 1: Demarcation of total non-
processing area should not result in decreasing
the processing area to less than 50% of the
total SEZ area.

OR

e Condition 2: The minimum built-up processing
area should be as under:

Category of cities as per | Minimum built up
Annexure IV-A of SEZ processing area (in
Rules, 2006 sq.mt.)
Category ‘A’ 50,000
Category 'B; 25,000
Category 'C’ 15,000
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Comments

Enabling non SEZ IT/ITeS businesses to
operate out of SEZs is a welcome move and
addresses the long-term demand of SEZ
developers. This would enable optimum
utilization of space available in the SEZs all
over India which are currently lying vacant.
The amendment will also provide IT/ITeS
sector access to state-of-the-art facilities and
world class infrastructure available in SEZs.

In addition, it would also enable IT/ITeS
businesses to revamp their existing
operational models and look at consolidation
of operations in SEZ.

Further, WFH conditions as applicable to the
SEZ units shall not apply to these non SEZ
IT/ITeS businesses.

While the amendment allows non SEZ IT/ITeS
businesses to operate from SEZ area, some
aspects that still require further clarifications
include:

At the time of demarcation of non-
processing built up area, whether
depreciation benefit would still be available
to the SEZ developer.

Whether process of e-scrapping of IT assets
used by the developer needs to be followed.

Where an existing SEZ unit wishes to
operate from non-processing area, process
of exit from SEZ scheme and payment of
consequential duties.

It may also augur well for the stakeholders to
look into GST implications for reducing overall
cost of demarcation and providing operation &
maintenance services.

The amendment indicates government'’s

willingness to promote SEZs in the country
and give flexibility to operate from SEZ.
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