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Executive summary 
This Tax Alert summarizes a recent ruling1 of the Delhi High Court (HC). The writ 
petition dealt with the issue whether the amount deposited by assessee during the 
search proceedings can be considered as a voluntary payment of tax. 
 

In the writ petition, assessee alleged that it made payment of tax, interest and penalty 
under coercion during the course of search proceedings.  
 

The HC observed that the Central Goods and Services Tax Act, 2017 (CGST Act) and 
the Rules framed thereunder, makes provisions to enable a person to suo-moto pay 
arrears of tax, along with interest and penalty. Thus, when the taxpayer takes recourse 
through such route, the proper officer is restrained from serving any notice, unless the 
amount which is self-ascertained by the taxpayer falls short of the amount payable as 
per the law. In such cases, the proper officer is required to issue an acknowledgement 
accepting the payment. 
 

In the present case, although the payments were made in GST DRC-03, no document 
has been given by the officers acknowledging acceptance of payment. Failure to follow 
the prescribed procedure will, as in this case, lead to a conclusion that the deposit of 
tax, interest and penalty was not voluntary, more so when such deposit was made 
before the search was concluded.  
 

Accordingly, HC directed Revenue to return the amount so deposited along with 
interest. Further, it also directed Central Board of Indirect Taxes and Customs (CBIC) to 
align its Instruction2 on deposit of tax during the course of search, inspection or 
investigation with the directions issued by Gujarat HC3.

 

1 TS-667-HC(DEL)-2022-GST 
2 Instruction No. 01/2022-2023 dated 25 May 2022 
3 Bhumi Associate vs. Union of India [MANU/GJ/0174/2021] 
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Background 
► Assessee is engaged in trading of ready-made 

garments as also, sale of such goods on behalf of third 
parties on commission basis.  

► According to the Revenue, assessee had made cash 
sales on behalf of third parties, against which it 
received commission in cash. It had failed to disclose 
such transactions and pay tax on the commission 
received.   

► Consequently, a search was conducted at the 
assessee’s premises, alleged to be unregistered. 

► A Panchnama was drawn along with the signatures of 
the witnesses and issued to the assessee. Simultaneous 
searches were also carried out at the premises of the 
principals on whose behalf the goods were sold on 
commission basis. 

► Assessee made deposit of an amount equal to tax on 
the alleged undisclosed commission along with interest 
and penalty via GST DRC-03 during the search. 

► Consequently, assessee filed a writ petition before 
Delhi High Court (HC) seeking refund of amount 
deposited, alleging coercion.  

 

Assessee’s contentions 
► Deposit made during the search proceedings was not 

voluntary and the signature of the authorized 
representative of the assessee was obtained via 
coercion. 

► There was violation of Section 67(5) of the Central 
Goods and Services Tax Act, 2017 (CGST Act) since the 
copies of the documents seized was not made available 
by the Revenue. 

► CCTV cameras were switched off during the search and 
therefore, the enquiry conducted was not backed by 
camera recording.  

► The independence of the two witnesses was also 
questioned as one of the witnesses was a computer 
operator working in tandem with the officers who were 
conducting the search and the other one was seen to 
be driving the vehicle of the officers included in the 
search party. 

The same is in violation of the instruction4 issued by 
Central Board of Indirect Taxes and Customs (CBIC) 
GST- Investigation Wing. 

► The deposit made during the search was in 
contravention of Rule 142(1A) and Rule 142(2) of the 
Central Goods and Services Tax Rules, 2017 (CGST 
Rules). 

There was no notice issued by the proper officer 
ascertaining the tax, interest and penalty, as envisaged 
in Rule 142(1A). 

Further, even if it is assumed that the amount was 
deposited on self-ascertainment, the proper officer was 

 

4 Instruction No. 1/20-21 [GST-Investigation] dated 2 February 
2021 

obliged to issue acknowledgement in GST DRC-04 as 
per Rule 142(2). 

► The deposit of the amount, if construed as having been 
made on self-ascertainment, a show-cause notice (SCN) 
cannot possibly be issued. However, the Revenue is 
repeatedly issuing summons for enquiries and/or 
investigations. 

► In seeking deposit of the amount payable while the 
search proceedings were on, Revenue had violated 
Instruction5 issued by GST - Investigation Wing which 
deals with deposit of tax during the course of search, 
inspection or investigation. 

► The authorized representative of the assessee was 
detained for several hours and was allowed to leave 
only after he appended his signature on the documents, 
copies of which was also not provided.  

It is in these circumstances that the statements made 
by the said representative and the documents 
supposedly signed by him were the result of coercion 
exerted on him.  

► Therefore, bearing in mind the above-mentioned 
circumstances, the amount deposited during the search 
was not done voluntarily, but under coercion. 

 

Revenue’s contentions 
► The authorized representative of the assessee had 

accepted that the goods were sold in cash on behalf of 
the third parties, and on which commission was also 
received in cash. 

► The fact that the said third parties had accepted, that 
such transactions took place, and deposited amount of 
tax, interest and penalty, would show that the assessee 
voluntarily made such deposits.  

► Moreover, the objection concerning the deposit of 
amount made during the search was taken only after 
the second summon was issued. 

Thus, the allegation of coercion is an afterthought, 
which was raised only after summons had been served 
on the assessee. 

 

HC ruling 
► The CGST Act and the CGST Rules makes provisions to 

enable a person to pay tax, along with interest and 
penalty, before being served with a notice, when such 
tax has either been short paid or not paid or 
erroneously refunded or where input tax credit has 
been wrongly availed. 

► Thus, if the taxpayer takes recourse through such 
route, the proper officer is restrained from serving any 
notice unless the amount which is self-ascertained by 
the taxpayer falls short of the amount payable by law. 

► As per Rule 142 (1A), proper officer is required to 
communicate details of tax, interest and penalty 
payable via GST DRC-01A before serving SCN. 

 
5 Instruction No. 01/2022-2023 dated 25 May 2022 
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Where, however, if the taxpayer before service of the 
notice seeks to make the payment of amount due, he is 
required to inform the officer of such payment in Form 
GST DRC-03. The proper officer, thereafter, is required 
to issue an acknowledgement accepting the payment 
via GST DRC-04 in terms of Rule 142(2). 

► In the present case, although the payments were made 
in GST DRC-03, no document has been given by the 
officers demonstrating the acknowledgment of 
acceptance of payment. 

Therefore, the stand taken by Revenue, that this was a 
voluntary payment based on self-ascertainment, is not 
established, as the regime incorporated under the 
provisions of Section 73 and 74, and the above-
mentioned Rules, have not been adhered to. 

► Further, the fact that the deposits were made when the 
search had not concluded would show that the 
payments were not voluntary. 

► The malaise of officials seeking to recover tax dues (in 
contrast to voluntary payments being made by 
assesses towards tax dues) during search, inspection or 
investigation was sought to be addressed by the 
Instruction issued by GST– Investigation Wing (supra). 

This Instruction was issued in the backdrop of the 
guidelines issued by the Gujarat HC6. 

► It is important to note that while the said Instruction is 
in line with the directions contained in the Gujarat HC 
order (supra), the Instruction falls short, inasmuch as it 
sidesteps direction number two, which states that even 
if the assessee comes forward to make voluntary 
payment in the prescribed form, he/ she should be 
advised to file the same the day after the search has 
ended and the concerned officers have left the 
premises of the assessee. 

The reason behind this is also to give space to the 
concerned person to seek legal advice, and only 
thereafter deposit tax, interest and penalty, wherever 
applicable, upon a proper self-ascertainment. 

► The safeguards put in place by the CGST Act, CGST 
Rules and by the Court, to ensure that unnecessary 
harassment is not caused to the assessee, required 
adherence by the Revenue. Otherwise, collection of 
such amounts would give it a color of coercion, which is 
not backed by the authority of law. 

► Failure to follow the prescribed procedure will, as in this 
case, lead to a conclusion that the deposit of tax, 
interest and penalty was not voluntary. 

► Accordingly, HC directed Revenue to return the 
amount so deposited along with interest. 

► Further, it also directed CBIC to align Instruction No. 
01/2022-2023 (supra) with the directions issued by 
Gujarat HC (supra). 

 

 

 

 

 

6 Bhumi Associate vs. Union of India [MANU/GJ/0174/2021] 

 

 
Comments 
a. Judgement of Delhi HC is likely to provide 

relief in cases where taxes are recovered 

through coercive means during the course of 

search, inspection or investigation 

proceedings and treated as suo-moto 

payments.  

b. Direction to CBIC to align its Instruction with 

the guidelines provided by the Gujarat HC is a 

welcome move and may aid in streamlining 

the search and investigation proceedings.  
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